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In the District Court of the United States, for the 
District of Oregon. 


Be it Remembered, That on the 10 day of April, 
1911, there was duly filed in the Circuit Court of 
the United States for the District of Oregon. a 
Transcript on Removal, in words and figures as 


follows, to wit: 
[ Complaint. | 


IN The Circuit Court of the State of Oregon for the 
County of Multnomah. 


PaeASKA-PORTLAND PACKERS’ ASSOCIA- 
TIGR a corporation, 
Plaintiff, 
VS. 
GLOBE & RUTGERS FIRE INSURANCE COM- 
PANY, a corporation, 
Detendant, 


The plaintiff for cause of action against the above 


named defendant complains and alleges: 
iL, 


That at all times hereinafter mentioned the plain- 
tiff was and still is a corporation duly organized and 
existing under the laws of the State of Oregon, hav- 
ing its office and principal place of business at Port- 
land, in the county of Multnomah, State of Oregon, 
and has duly complied with all the laws of the State 
of Oregon authorizing it to transact business in said 
etatuc. 
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Je, 

That at all times hereinafter mentioned the detemae 
ant was and still is a corporation duly organized and 
existing under the laws of the State of New York, and 
qualified to do business in the State of Oregon, and 
has, and maintains an office and place of business in 
that state. 

HLL. 

That the plaintiff was the owner of the following 
personal property at a salmon cannery belonging to 
it in the territory of Alaska at the time of its msur- 
ance and destruction by fire as hereinafter mention- 
ed: 

All tin, tin cans manufactured and in process of 
manufacture, all materials for making and finishing 
the same; all salmon, pickled, frozen and or canned, 
packed and in process of packing; all nets, rope, web) 
ice, twine, thread, salt, sugar, paper, lead, corks and 
lines ; barrels packing boxes and labels; all other prod- 
ucts, materials and supplies incident to the canning, 
packing, freezing and pickling of salmon, while con- 
tained in a certain frame building, additions, shed, ad- 
joining and communcating, occupied by the plaintiff 
as a salmon cannery and situate at Nushagak, Bristol 
Bay, Alaska, or on the wharves and platforms con- 


nected therewith. 


IV. 

That on the lst day of May, 1910, in consideration 
of the payment by the plaintiff to the defendant of the 
premium of $125.00, the defendant by its agents duly 
authorized thereto, made, executed and delivered to 
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the plaintiff its policy of insurance in writing in 
amount $5,000.00, upon and covering all of the prop- 
erty hereinabove described and insuring said prop- 
erty and the whole thereof against loss or damage by 
fire to the said amount of $5,000.00, for the period of 
one year from the date of said policy. 

ve 

That under and by virtue of the terms of said policy 
other insurance upon said said property was permit- 
ted, and plaintiff placed thereon insurance, including 
the amount of insurance by the defendant, in a total 
amount, $152,141.09, which was in full force and cov- 
ered said property at the time of its destruction by fire 
as herein alleged. 

VI. 

That it was provided by the terms of said policy 
that the defendant should not be liable under the same 
for a greater proportion of any loss on the described 
property than the amount insured should bear to the 


whole insurance covering such property. 


VUE: 

That on the 10th day of August, 1910, the property 
aforesaid was totally destroyed by fire while situated 
in the said buildings and on the wharves and plat- 
forms connected therewith, which fire did not happen 
from any of the causes excepted in the policy. 

VA 
That the plaintiff's net loss by reason of Saud! fire 


and the destruction of said property was, and is, the 
full sum of $154,477.07, which was, and is, the actual 
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value of the property so destroyed by the fire afore- 
said. 
19 
That by reason of the premises, the defendant be- 
came and is liable to pay to the plaintiff on account 


of such loss, the full amount of said policy, to wit, 
$5,000.00. 
Xe 

That in accordance with the provisions of said pol- 
icy and immediately subsequent to said loss, this 
plaintiff gave notice in writing to the defendant there- 
of within sixty days after said fire and on, to wit, the 
30th day of September, 1910, the plaintiff rendered a 
statement to the defendant, signed and sworn to by 
a duly authorized agent of the plaintiff, setting forth 
the time, the origin of the fire, the value of the prop- 
erty and the amount of loss thereon, and all other 
matters and things as by said policy required, and the 
plaintiff has in all respects complied with the con- 
ditions of said policy on its part to be performed. 

a, 

That on, to wit, the said 30th day of September, 
1910, and at various times subsequent thereto, the 
plaintiff demanded payment of said loss, but the de- 
fendant has not paid the same nor any part there- 
of. 


WHEREFORE, plaintiff prays judgement agamner 


the defendant in the sum of $5,000.00, with interest 
thereon from the 30th day of September, 1910, at the 
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legal rate, and for costs and disbursements of this ac- 
tion. 
CAREY AND KERR, 
HARRISON ALLEN, 
Attorneys for Plaintiff. 


Pea teE OF OREGON, 
County of Multnomah—ss. 


I, F. M. Warren, being first duly sworn, on oath 
say, that I am the president of Alaska-Portland Pack- 
ers’ Association; that I have read the foregoing com- 
plaint, know the contents thereof, and the same is 


true as I verily believe. 


FRANK M. WARREN. 


Subscribed and sworn to before me, this 13th day of 
March, 1911. 
[ Notarial Seal. ] GAC als ly 
Notary Public for Oregon. 


[Endorsed]: Filed Mar. 16, 1911. 
fs. HIBEDS 
Clerk, 
By R. A. Reid, Deputy. 


[Summons. | 


In the Circuit Court of the State of Oregon, for the 
County of Multnomah. 


PIeNGKA-PORTLAND PACKERS’ ASSOCIA- 
TION, a corporation, 
Plain ie, 


W'Sic 
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GLOBE & RUTGERS FIRE INSURANCE CORE 
PANY, a corporation, 
Defendant. 


To Globe & Rutgers Fire Insurance Company, De 
temdamt: 


IN THE NAME OF THE STATE OF OR 
GON: Yow are hereby required to appear aidan 
swer the complaint filed against you in the above en- 
titled action within ten days from the date of service 
of this Summons upon you, if served within this Coun- 
ty; or if served within any other County of this State, 
then within twenty days from the date of the seryice 
of this Summons upon you; and if you fail so to an- 
swer for want thereof, the plaintiff will take judgment 
against you for the sum of five thousand dollars ($5,- 
000.00) with interest thereon from the 30th day of 
September, 1910, at the legal rate, and for the eoag 
and disbursements of this action. 

CAREY & KERR amd 
HARRISON ALIERNE 
Attorneys for Plaintiff. 
Swi OF ORE GO 


County of Multnomah—ss. 


I hereby certify, that I served the within summons 
within the said State and County on the 20 day of 
March, 1911, on the within named defendant, Globe 
& Rutgers Fire Insurance Company, a corporation 
by delivering a copy thereof, prepared and certified to 
by Carey & Kerr, attorneys for plaintiff, together 


with a copy of the complaint, prepared and certified 
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to by Harrison Allen, of attorney for plaintiff to 
Walter P. Porep, Statutory and Resident Agent for 
the said defendant corporation, personally and in per- 
son. 
Rak. SDE Bis 
Sheriff of Multnomah County, Oregon. 
By Jae Bulger, Deputy. 


Recd. 9:36 A. M., 
Reel sl EVENS, 
Mov. 16, 1911; 
Sheriff of Multnomah County, Oregon, 
By |. H. j., Deputy: 


[Endorsed]: Filed Mar. 24, 1911. 
1. Sy US IL IDS; 
Clerk. 
By fe Reid Deputy. 


[Petition for Removal. | 


In the Circuit Court of the State of Oregon for the 
County of Multnomah. 


ALASKA-PORTLAND PACKERS’ ASSOCIA- 
MYON, a corporation, 
Plaintiff, 
VS. 
GLOBE & RUTGERS FIRE INSURANCE COM- 
PANY, a corporation, | 
Defendant. 


To the Honorable Judges of the Circuit Court of the 
State of Oregon for Multnomah County: 


8 Globe \' Rutgers Fire Insurance Co. 


Your petitioner respectfully shows to this Honor- 
able Court that the matter and amount in dispute in 
the above entitled suit exceeds the sum or value of 
two thousand dollars, exclusive of interest and costs. 

That the controversy in said suit is, and at the 
time of the commencement of this suit was, between 
citizens of different States, and that your petitioner, 
the defendant in the above entitled suit, was at the 
time of the commencement of the suit, and still is, a 
corporation organized under the laws of the State of 
New York, and a resident and citizen of the Gage 
County and State of New York, and a non-resident of 
the State of Oregon; and that the plaintiff, Alaska- 
Portland Packers’ Association was then and still is a 
corporation organized under the laws of the State of 
Oregon, and a resident of and citizen of the City of 
Portland, County of Multnomah and State of Ore- 
gon; that summons and complaint in this action was 
served upon your petitioner on the 20th day of March, 
i911, and that the time within which your Petitioner, 
the defendant above named, is required by the laws 
of the State of Oregon and rules of the Circuit Court 
of the State of Oregon for the County of Mmltmonmm 
to answer or plead to said complaint has not expired. 

And your petitioner offers herewith good and suf- 
ficient surety for its entering in the Cireuit Coviemeen 
the United States for the District of Oregon, on the 
Ist day of its next session, a copy of the record in this 
suit, and for paying all costs that may be awarded by 
said Circuit Court, if said Court shall hotd that time 


suit was wrongfully or improperly removed thereto. 
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And it prays this Honorable Court to proceed no 
further herein except to make the order of removal 
required by law, and to accept the said surety and 
bond, and cause the record herein to be removed into 
said Circuit Court of the United States in and for the 
District of Oregon; and it will ever pray; 
meObE, RUTGERS FIRE INSURANCE COM- 

BANY, 
By Walter P. Porep, Resident General Agent. 
Petitioner. 
PAGE, McCUTCHEON, KNIGHT and OLNEY, 
and DOLPH, MALLORY, SIMON & GEARIN, 
Petitioner's Attorneys. 
erate OF OREGON, 

County of Multnomah—ss. 

I, Walter P. Porep, being first duly sworn say that 
[Tam the Statutory Agent and Attorney in Fact in the 
State of Oregon of the above named defendant, Globe 
& Rutgers Fire Insurance Company and duly author- 
ized by law to accept service of summons in all actions 
brought against the said Globe & Rutgers Fire In- 
surance Company, and to make this affidavit. And I 
further depose and say that the foregoing petition is 
true to my own knowledge, except as to matters there- 
in stated to be alleged upon information and belief, 
and as to those matters, I believe it to be true. 

WALTER PoPOR EP. 

Sworn to before me this 28th day of March, A. IDs 
1911. 

[Notarial Seal}: BE McCAR THY, 

Notary Public for Oregon. 
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On this 28th day of Marely A. Ds 19101, am thex@is, 
of Portland, County of Multnomah and State of Ore- 
gon, personally appeared before me, a Notary Public 
in and for said County of Multnomah and State of 
Oregon, Walter P. Porep, to me known to be the in- 
dividual who executed the foregoing Petition and who 
signed the same on behalf of the Globe & Rutgers Fire 
Insurance Company, and then and there acknowledg- 
ed tomme that@le executed the same. 

PMovanial Seal, | B. B. McCART He 

Notary Public for Oregon. 


[Badorsed|: Filed Mar. 2971911, 
F. 5S, FIELDS 
Clem 
By R. A. Reid, Depiie 


[Bond on Removal. | 


In the Circuit Court of the State of Oregon for Mult- 
nomah County 


ALASKA=PORTLAND PACKERS ASSO@GI=E 
TION, a corporation, 
Plastitt, 
vs. 
GLOBE & RUTGERS FIRE INSURANCE CORP 
PANY, a comporation, 
Defendant. 
KNOW ALL MEN BY THESE PRESEN 
That we, Globe & Rutgers Fire Insurance Company, 
a corporation, as Principal, and the American Surety 
Company of New York, as Surety, are holden and 
stand firmly bound unto the Alaska-Portland Packers 
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Association in the penal sum of Five hundred dollars, 
for the payment of which, well and truly to be 
made unto the said, Alaska-Portland Packers’ 
Association, their successors, representatives or as- 
signs, we bind ourselves, our heirs and personal repre- 
sentatives, jointly and severally, firmly by these pre- 
sents. Upon condition nevertheless, that, 


Whereas the said Globe & Rutgers Fire Insurance 
Company, has filed its Petition in the Circuit Court of 
the State of Oregon for the County of Multnomah 
for the removal of a certain case therein pending 
whercin the Alaska-Portland Packers’ Association, a 
corporation, is plaintiff, and Globe & Rutgers Fire In- 
surcnce Company is defendant, to the Circuit Court 
of the United States for the District of Oregon, now, 


If the said Globe & Rutgers Fire Insurance Com- 
fans shall enter into said Circuit Court of the United 
State for the District of Oregon on the first day of 
its next session a copy of the record in said suit and 
shall well and truly pay all costs that may be award- 
ed by said Circuit Court, and if said Court shall hold 
that said suit was wrongfully and improperly removed 
thereto, and shall also appear and enter special bail 
in said suit if special bail was originally requisite 
therein, then the above obligation shall be void, oth- 


erwise it shall remain in full force and virtue. 


In witness whereof, we, the Globe & Rutgers Fire 
Insurance Company, as Principal, and the American 
Surety Company of New York as Surety, have here- 
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unto set our hands and seals this the 29th day of 
Mearela, A. D., 19 dale 
GLOBE & RUTGERS FIRE INSURANCE @G@ 
By Walter P. Porep, Resident General Ata 
American Surety Company of New York. 
(Corporate Sealy] 
By M. A. ZOLLING I 
Resident Vice Presideae 
Attest: A. Edward Krull, 
Resident Ass't Secretary. 


Approved March 29, 1911. 
C. U. GANTENBETS 


Judge. 
[Endoreed]: Piled@iiaieZo ie 
F. 5, FIF EDS 
Cleqis 


By R. A. Reid, Deputy. 
[Order of Removal. ] 


BE IT REMEMBERED), That at a regular tei 
the Circuit Court of the State of Oregon, Tommie 
County of Multnomah, begun and held at the Coun- 
tv Court House in the City of Portland, in said Coun- 
ty and State on MONDAY, the 6th day of March 
A. D., 1911, the same being the first MON DAR 
said month, and the time fixed by law for holding a 
regular term of said Court. 

Present, Hons. John P. Kavanaugh, Robert G. Mor- 
row, Henry E. McGinn, C. U. Gantenbein and Wik 
iam N. Gatens, Judges. 

Whereupon, on this Wednesday the 29th day of 
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March, A. D., 1911, the same being the 21st Judicial 
day of said term of said Court, among other proceed- 
ings the following was had, to wit: 


In the Circuit Court of the State of Oregon for 
Multnomah County. 


PA SIKA-PORTLAND PACKERS’ ASSOCIA- 
TION a corporation, 
Plantier 
Vs. 
GLOBE & RUTGERS FIRE INSURANCE COM- 
IAN Y , 2 corporation, 
Defendant. 


The defendant herein having within the time pro- 
vided by law filed its Petition for removal of this 
case to the Circuit Court of the United States for the 
District of Oregon, and having at the same time offer- 
ed its Bond in the sum of five hundred dollars with 
American Surety Company of New York, good and 
sufficient surety, pursuant to Statute and conditioned 
according to law. 

Now therefore, this Court does hereby accept and 
approve said Bond and accept said Petition and does 
order that this case be removed for trial to the next 
Circuit Court of the United States for the District of 
Oregon, pursuant to Statute of the United States 
and that all other proceedings of this Court be stayed. 

March 29, 1911. 

C. USGS TENE EIN, 
Judge. 
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[ Clerk’s Certificate. | 
In the Circuit Court of the State of Oregon for the 
County of Multnomah. 
STALE OF ORECOM 

County of Multnomah—ss. 

I, F. S. Fields, County Clerk and Ex-Officio "Gigs 
of the Circuit Court of the State of Oregon for alice 
County of Multnomah, do hereby certify that the fore- 
going copies of Pleadings, Papers, Orders and Jour- 
nal Entries constituting all the proceedings had in 
case of Alaska-Portland Packers’ Association, a cor- 
poration, Plaintiff, 

Vs. 
Globe & Rutgers Fire Insurance Company, a corpor- 
ation, Defendant, have been by me compared with the 
originals thereof, and that they are true and correct 
transcripts of such original Pleadings, Papers, Ord- 
ers, Journal Entries as the same appear of record and 
on file at my office and in my custody. 

In Witness Whereof, I have hereunto set my hand 
arid affrxed the seal of said Cirewit Court the 3rdiday 
Grew orl, JO11. 

[Seal.] FP. S. FREES 

Clem 
By H. C. Snuth, Depa 
[Endorsed]: Transcript. Miled April 07 1Oie 
G. Ti. Migak Sine 
Cleth: 
And afterwards, to wit, on the 21 day of Jwhy,) 19s 
there was duly filed in said Court, an Answer, in 


words and figures as follows to wit: 


vs. Alaska-Portland Packers’ Asso. ILS, 
[ Answer. ] 


In the Circuit Court of the United States, for the 
District of Oregon. 


PeeASKA-PORTLAND PACKERS’ ASSOCIA- 
TION, a corporation, 
Plaintiff, 
vs. 
eeOBE & RUTGERS FIRE INSURANCE COM- 
PA , a corporation, 
Defendant. 


Comes now the defendant, and, in answer to the 
allegations of the complaint herein, admits, denies 
and alleges as follows: 

if. 

Defendant admits the allegations of paragraph I 
of said complaint. 

II. 

Defendant admits the allegations of paragraph I1 
of said complaint. 

Pe: 


Defendant has no knowledge or information of the 
allegations of paragraph III of said complaint suffi- 
cient to form a belief as to the truth thereof and, plac- 
ing its denial upon that ground, denies that plaintiff 
was the owner of the following ,or any, personal prop- 
erty at a salmon cannery, belonging to plaintiff in 
the territory of Alaska at the time of its insuranee and 
destruction by fire, or insurance, or destruction by 
fire, or at any other time, as hereinafter mentioned: 


16 Globe § Rutgers Ftre Insurance Co. 


all, or any, tin, tin cans manufactured and in process 
of manufacture, or manufactured or in process of 
manufacture, or all, or any, materials for making and 
finishing, or making or finishing the same, or any; 
all, or any, salmon, pickled, frozen and canned, or 
pickled or frozen or canned, packed and in process 
of packing, or packed or in process of packing; all, or 
any, nets, ropes, web, ice, twine, thread, salt, sugar, 
paper, lead, cork and lines, or nets, or ropes, or web, or 
ice, or twine, or thread, or salt, or sugar, OF papetmon 
lead, or cork, or lines; or barrels, packing boxes and 
labels, or barrels or packing boxes or labels, corals 
any other products and materials and supplies, or 
products or materials or supplies, incident to the can- 
ning, packing, freezing and pickling, or canning, or 
packing, or freezing, or pickling, of salmon while 
contained in a certain, or any, frame building, addi- 
tions and shed, or building, or additions, or shed, ad- 
joining and communicating, or adjoining or commun- 
icating, occupied by plaintiff as a salmon cannery, and 
situate at Nushagak, Bristol Bay, Alaska, or while 
contained in a certain, or any, frame, or other, build= 
ing, additions and shed, or building, or additions, or 
shed, adjoining and communicating, or adjoining or 
communicating, occupied by plaintiff as a salmon 
cannery, or situate at Nushagak, Bristol Bay, Alas- 
ka, or on the, wharves and platforms, or wharves or 
platforms, connected therewith. 
EV. 

Answering the allegations of paragraph IV of said 

complaint, defendant admits that on the first day of 
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May, 1910, in consideration of the payment by plain- 
tiff to defendant of the premium of $125 dollars, de- 
fendant, by its agent duly authorized, made, executed 
and delivered to plaintiff its policy of insurance in 
writing, in amount $5000 dollars, upon and covering 
all of the property described in paragraph III of said 
complaint, and the whole thereof, against loss or 
damage by fire, in the amount of $5000 dollars; but 
denies that said policy of insurance covered said prop- 
erty for the period of one (1) year from the date of 
said policy, and in this behalf alleges that said policy 
of insurance covered said property for a period not to 
exceed one (1) year from the date thereof so long as 
the conditions of said policy were complied with by 
plaintiff. 


V. 


Answering the allegations of paragraph V of said 
complaint, defendant denies that under and by virtue, 
or under or by virtue, of the terms of said policy men- 
tioned in paragraph IV of the complaint, herein, oth- 
er insurance upon said property was permitted, but 
admits that plaintiff placed other insurance upon said 
property, including the amount of insurance by the 
defendant, but defendant has no knowledge or infor- 
mation as the total amount of said insurance, suffi- 
cient to enable it to form a belief, and placing its de- 
nial upon that ground, denies that the total amount of 
said insurance was the sum of one hundred and fifty- 
two thousand one hundred and forty-one and 9]100 
(152,141.09) dollars; 
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Answering unto the further allegations of said par- 
agraph, defendant denies that the policy of insurance 
described in paragraph IV of the said complaint was 
in force and covered, or was in force or covered, the 
said property at the time of its destruction by fire, as 
therein alleged. 

VI. 

Answering the allegations of paragraph VI of said 
complaint, defendant denies that it was provided by 
the terms of said policy that the defendant should not 
be liable under the same for a greater proportion of 
any loss on the described property than the amount 
insured should bear to the whole insurance. 

Vil. 

Answering unto the allegations of paragraph VIT 
of said complaint, defendant denies that on the 10th 
dav of August, 1910, or at any other date, the prams 
erty mentioned in said complaint was totally destroy- 
ed by fire while situated in the said buildings and on 
the wharves and platforms connected therewith, or 
while situated in the said buildings or on the wharves 
or platforms connected therewith, and further denies 
that said fire did not happen from any of the causes 
excepted imsaid policy. 

Vid. 

Answering unto the allegations of paragraph VIII 
of said complaint, defendant has no knowledge or in- 
formation of the allegations therein contained suffi- 
cient to enable it to form a belief as to the truth there- 
of, and placing its denial on that ground, denies that 
plaintiff's net loss, or any loss, by reason of said fire 
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and destruction of said property, or by reason of said 
fire or the destruction of said property, was and 1s, or 
was or is, the full sum of one hundred and fifty-four 
thousand four hundred and seventy-seven and 7|100 
(154,477.07) dollar, or any sum, or that said sum was 
amd is, Of was or is, the actual value of the property 
alleged to have been destroyed by fire as in said com- 
plaint set forth, or that said property had any actual, 
or any, value. 
IX. 

Answering the allegations of paragraph IX of said 
complaint, defendant denies that by reason of the said 
premises, or for any reason, or any premises, defend- 
ant became and is, liable, or became or is, liable, to 
pay to plaintiff on account of such loss, or any loss, 
the full amount of said policy, to-wit, $5000, or any 
sum whatsoever. 

x. 

Answering unto the allegations of paragraph X of 
said complaint, defendant denies that, in accordance 
with the provisions of said policy, and immediately 
subsequent to said loss, or in accordance with the pro- 
visions of said Policy, or immediately subsequent to 
said loss, or at any other time, plaintiff gave notice in 
Writing, or otherwise, to the defendant, of said loss 
or any loss, within sixty (60) days after said fire, or 
at any other time, and on to-wit, the 30th day of 
September, 1910, or at any other time, plaintiff ren- 
dered a statement to defendant, signed and sworn to, 
or signed or sworn to, by a duly, or otherwise, author- 
ized agent of Plaintiff, setting forth the time, the 
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origin of the fire, the value of the property and@the 
amount of the loss thereon, and all other matters and 
things, or matters or things as by said policy required, 
or setting forth the time, or the origin of the fia 


the value of the property, or the amount of the loss 
thereon, or all, or any, other matters and things, or 
matters or things, as by said policy required, or other- 
wise; or that plaintiff has, in all respects, complied 
with the conditions of said policy on its part to be per- 
formed, or that, in accordance with the provisions of 
said policy and immediately subsequent to said loss, 
or in accordance with the provisions of said policy, or 
immediately subsequent to said loss, plaintiff gave 
notice in writing, or otherwise, to the defendant of the 
said loss, or any loss, within sixty (60) days after said 
fire, or any time, or on the 30th day of September, 
1910, or at any other time plaintifi rendered a stam. 
ment to defendant, signed and sworn to, or signed or 
sworn to, by a duly, or otherwise, authorized agent of 
plaintiff, setting forth the time, the origin of the fire, 
the value of the property and the amount of loss 
thereon, and all, or any, other matters and things, or 
matters or things as by said policy required, or other- 
wise, or setting forth the time, or the origin of the 
fire, or the value of the property, or the amountyon 
loss thereon, or all, or any, other matters or things, or 
matters or things, as by said policy required, or other- 
wise, or that plaintiff has, in all respects, complied 
with the conditions of said policy on its part to be per- 
formed. 
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ok 

Defendant admits the allegations of paragraph AI 
of said complaint. 

For a further and first affirmative defense to the 
cause of action alleged in the complaint herein, de- 
fendant alleges: 

L. 

That it is a corporation duly organized and ex- 
isting under and by virtue of the laws of the State of 
New York, and duly and regularly admitted to do 
business in the State of Oregon, and has paid all fees 
and taxes due said State of Oregon. 

Jig. 

pinat heretofore, on or abotit the first day of May, 
1910, in consideration of the payment to it of the pre- 
mium of $125, defendant issued and delivered unto 
plaintiff its policy of insurance No. 550017, a copy of 
which is attached to this answer, marked Exhibit “A” 
to which reference is hereby made, and the same is 
hereby made a part of this first affirmative defense. 

JOO 

That by the terms of said policy it was provided, 
among other things, that the entire policy, unless oth- 
erwise provided by agreement endorsed thereon or 
added thereto, should be void if the insured had then 
made or procured, or should thereafter make or pro- 
cure, any other contract of insurance, whether: valid 
or not, on poperty covered in whole or in part by said 
policy; that by endorsement upon said policy other 
concurrent insurance on said property was permitted, 
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iy. 

That defendant is informed and believes and upon 
such information and belief alleges: 

That plaintiff procured from Underwriters at 
Lloyds and from the St. Paul Fire and Marme mii 
surance Company, other insurance upon the salmon 
covered by defendant's policy of insurance; that said 
insurance issued by said Underwriters at Lloyds was 
marine insurance covering on said salmon from can- 
nery on Bristol Bay to Pacific Coast, including fire 
risk from midnight of date of sealing of tins or bar- 
rels, at an agreed valuation of $4.50 per case, part of 
48,500, a copy of which contract of insurance is at- 
tached to this answer, marked “Exhibit B,” to which 
reference is hereby made, and the same is hereby 
made a part of this first affirmative defense: 

That said insurance issued by said St. Paul Fire and 
Marine Insurance Company covered on said salmon 
in cases and or in barrels, from midnight of date on 
which tins and or barrels were sealed, until dispatch- 
ed from the cannery, warehouse or dock, or upon the 
expiration of ninety (90) days from attachment of 
risk, whichever should first occur; said insurance was 
against the risk of fire only, in the following amount 
and upon the following terms, to-wit: 

“It is understood and agreed that this cover attaeh- 
es to salmon only as per face hereot, the amotimumen 
risk at the time of loss or otherwise to be determined 
in the following manner: 

lst. Underwriters in London in the amount of 
L36,730, or $177,135, cover 177.135|250,000ths ofa 
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gross value at $4.50 per case and $8.00 per barrel on 
all salnion on the cannery premises. 

2nd. Underwriters in the amount of $27,500 as fol- 
lows: Globe & Rutgers, $5,000; Svea, $7,000; Agricul- 
tural, $3,000; National Union, $7,500; St. Paul, $5,- 
000; cover all supplies remaining ex “BERLIN” out 
of shipment in the amount of $76,009, season of 1910. 

3rd. Such portions of policies of the Globe & Rut- 
gers, $5,000; Svea, $7,000; Agricultural, $3,000; Na- 
monal Union $7,500; St. Paul, $5,000;:as are not re- 
quired to cover supplies as per paragraph two, are to 
attach to salmon in cases and or barrels, valued at 
$4.50 per case and $8.00 per barrel. 

4th. After deducting the value of all salmon as 
would be covered by the intended interpretation of 
paragraphs one and three, from the gross value of all 
salmon on the cannery premises, the remainder of 
such value of salmon in cases and or barrels, valued at 
$4.50 per case and $8.00 per barrel, shall be covered 
by this insurance, not exceeding the sum of $45,165, 
a copy of which contract of insurance is attached to 
this answer, marked Exhibit “C”, to which reference 
is hereby made and which is hereby made a part of 
this first affirmative defense. 

VV. 

That said other insurance procured by said plain- 
tiff from said Underwriters at Lloyds, and said St. 
Paul Fire and Marine Insurance Company, was not 
concurrent insurance within the permission endorsed 
upon defendant's policy, and by reason thereof, de- 
fendant’s said policy was voided. 
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And for a further and second affirmative defense 
to the cause of action alleged in the complaint herein. 
defendant alleges: 

il: 

Defendant reiterates paragraphs I and II of the 
aforesaid first affirmative defense and said Exhibit 
“A* attached to this answer and hereby makes said 
paragraphs and said Exhibit “A” a part of this second 
affirmative defense with the same force and effect as 
though the same were set forth at length herein. 

dial 

That by the terms and conditions of said policy it 
was provided, among other things, that this com- 
pany should not be liable for loss caused by neglect of 
the insured to use all reasonable means to save and 
preserve the property at and after a fire. 

Pil, 

That defendant is informed and believes, and upon 
such information and belief alleges that plaintiff fail- 
ed and neglected to use all reasonable diligence to 
save and preserve, after said fire, the property intend- 
ed to be covered by defendant's policy of insurance, 
in that plaintiff's superintendent and manager, to- 
gether with all of its employees numbering over one 
hundred (100) persons, departed, without necessity, 
from Nushagak and the scene of said fire within five 
(5) days after said fire, and left said salmon, coal and 
supplies, contained in the said cannery buildings atid 
on said premises at the time of said fire, unexamined, 
unrecovered and unprotected, and exposed to the ele- 
ments, whereas a large part of said salmon, coal and 
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supplies, in excess of the value of thirty-five thou- 

sand (35,000) dollars, could, by the exercise of reason- 

able care in recovering, protecting and reconditioning 

same, have been saved from such loss and damage. 
DN 

That defendant is informed and believes, and upon 
such information and belief alleges that by reason of 
said neglect and failure, said loss and damage to said 
coal, supplies and salmon was increased to an amount 
in excess of twenty-five thousand (25,000) dollars, 
and in excess of the amount intended to be covered 
by defendant's policy of insurance. 

For a further and third affirmative defense to the 
cause of action alleged in the complaint herein, de- 
fendant alleges: 

II, 

Defendant reiterates paragraph I and II of the 
aforesaid first affirmative defense and said Exhibit 
“A” attached to this answer and hereby makes said 
paragraphs and said Exhibit “A” a part of this third 
affirmative defense with the same force and effect 
as though the same were set forth at length herein. 

Te 

That by the terms and conditions of said policy it 
was provided, among other things, that if fire should 
occur, the insured should give immediate notice of 
any loss thereby, in writing, to the defendant, protect 
the property from further damage, forthwith separate 
the damaged and undamaged personal property, put 
it in the best possible order, make a complete invent- 
ory of the same, stating the quantity and cost of each 
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article and the amount claimed thereon; and within 
sixty (60) days after said fire, unless such time should 
be extended in writing by defendant, should render a 
statement to defendant, signed and sworn to by plain- 
tiff, stating the knowledge and belief of plaintiff as to 
the time and origin of the fire; the cash value of each 
item thereof and the amount of loss thereon; all other 
insurance, whether valid or not, covering any of said 
property; and a copy of all descriptions and sched- 
ules in all policies. 
IO 

That plaintiff did not give an immediate notice of 
any loss by said fire, in writing, to defendant, as by 
said policy required ; 

That defendant is informed and believes, and upon 
such information and belief alleges that plaintiff did 
not protect said property intended to be covered by 
defendant’s policy of insurance from further damage, 
or forthwith separate the damaged and undamaged 
personal property, or put it into the best possible ord- 
er, but defendant is informed and believes, and upon 
such information and belief alleges that plaintiff’s 
superintendent and all of its employees numbering ov- 
er one hundred (100) persons, departed from Nusha- 
gak, the scene of said fire, without necessity, within 
five (5) days after said fire, and left over, twenty 
thousand (20,000) cases of said salmon, of a value in 
excess of thirty-five thousand (35,000) dollars, on the 
ground untouched, unexamined, unrecovered and un- 
protected, and exposed to the elements, and_ that 
thereby, damage to said salmon was increased in 
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amount in excess of twenty-five thousand (25,000) 
dollars. 


That plaintiff did not make a complete inventory 
or any inventory, of said property intended to he cov- 
ered by defendant's policy of insurance, stating the 
quantity and cost of each article, and the amount 


claimed thereon. 


That plaintiff did not, within sixty (60) days after 
the fire, render a statement, signed and sworn to by 
plaintiff, stating the knowledge and belief of plain- 
tiff as to the origin of said fire, but did, in its purport- 
ed proofs of loss, swear that the cause of said fire was 
unknown and could not be ascertained, whereas de- 
fendant is informed and believes, and upon such infor- 
mation and belief alleges that said fire was caused by 
employees smoking in said cannery building. 


That plaintiff did not, within sixty (60) days after 
said fire, render a statement to defendant, signed and 
sworn to by plaintiff, stating the cash value of each 
item of said property and the amount of loss thereon. 
except that it did file a sworn statement that no sal- 
mon remained sound, and that the metals which were 
in said fire could not be used in plaintiff's business, 
whereas defendant is informed and believes, and upon 
such information and belief alleges that over twenty 
thousand (20,000) cases of said salmon, exceeding in 
value the sum of thirty-five thousand (35,000) dollars, 
remained sound after said fire, and could have been, 
by the exercise of reasonable diligence, recovered ; and 


that said metals were not destroyed, and could be used 
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by plaintiff in its cannery business by remelting the 
same. 

Defendant further allegs that it is informed and 
believes, and upon such information and belief al- 
leges that defendant procured from M. C. Harrison 
& Co., general agents of the St. Paul Fire and Marine 
Insurance Company, fire insurance on said saimon im 
the sum of two hundred and fifty thousand (250,000) 
dollars, and that said plaintiff did not file a statement 
signed and sworn to, stating said insurance covering 
on said property, or a copy of the descriptions and 
schedules contained therein. 

For a further and fourth affirmative defense to the 
cause of action alleged in the complaint herein, de- 
fendant alleges: 

I. 

Defendant reiterates paragraphs I and II of the 
aforesaid first affirmative defense and Exhibit “A” 
attached to this answer, and hereby makes said para- 
graphs and said Exhibit “A” a part of this fourth af- 
firmative defense with the same force and effect as 
though the same were set forth at length herein. 

IT. 

That by the terms and conditions of said policy, it 
was provided, among other things, that said entire 
policy should be void if the insured had conceaied or 
misrepresented, in writing or otherwise, any material 
fact or circumstance concerning said insurance or the 


subject thereof. 
PG 


That plaintiff concealed from defendant herein the 
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fact that the other insurance which it intended to 
take out upon said property intended to be covered by 
defendant's policy of insurance, was marine insurance 
including the risk of fire, and not concurrent fire in- 
surance. 

That said plaintiff procured from said Underwrit- 
ers at Lloyds, and said St. Paul Fire and Marine In- 
surance Company, marine insurance, including the 
risk of fire, copies of which contracts of insurance are 
attached to this answer, marked Exhibit “A’’, to 
which reference is hereby made, and the same are 
hereby made a part of this fourth affirmative defense. 

That had said plaintiff informed defendant that it 
intended to procure said marine insurance, defendant 
would not have issued its policy of fire insurance, cov- 
ering said property. 

For a further and fifth affirmative defense to the 
cause of action alleged in the complaint herein, de- 
fendant alleges: 

iL 

Defendant reiterates paragraphs I and II of the 
aforesaid first affirmative defense and Exhibit “A” 
attached to this answer, and hereby makes said para- 
Sraphs and said Exhibit “A” a part of this fifth af- 
firmative defense with the same force and effect as 
though the same were set forth at length herein. 

DIE 

That by the terms and conditions of said policy, it 
was provided, among other things, that said entire 
policy should be void in case of any fraud or false 
swearing by the insured, touching any matter relat- 
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ing to said insurance or the subject thereof, whether 
before or after loss. 
TT. 

That touching the following matters relating to 
said insurance and the subject thereof, plaintiff false- 
ly and fraudulently misrepresented to defendant: 

(a). In its purported proofs of loss under date of 
September 30, 1910, that the total insurance, whether 
valid or not, on said property at the time of the fire, 
including defendant's policy, was $152,141.09, where- 
as defendant is informed and believes, and upon such 
information and belief alleges that said total insur- 
ance was the sum of $250,000; 

(b). That a fire occurred on the 10th day of Aug- 
ust, 1910, by which said property was destroyed by 
cause unknown, whereas defendant is informed and 
believes, and upon such information and belief alleges 
that said fire was known to plaintiff to have been 
caused by the smoking of employees in the cannery 
building ; 

(c). In its purported proofs of loss, under date of 
September 30, 1910, that the total sound value of sup- 
plies covered by said insurance was the sum of $21,- 
659.09, whereas defendant is informed and believes, 
and upon such information and belief alleges that said 
total sound value did not exceed the sum of $14,000; 

(d). In its purported proofs of loss under date of 
September 30, 1910, that said total loss and damage 
on said supplies was the sum of $21,659.09, whereas 
defendant is informed and believes, and upon such in- 
formation and belief alleges that said total loss and 
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damage on said supplies did not exceed the sum of 
$10,000 ; 

(e). In its purported proof of loss under date of 
September 30, 1910, that the total claim on said sup- 
plies under the policy of insurance thereon, was the 
sum of $21,659.09, whereas defendant is informed and 
believes, and upon such information and belief alleges 
that said claim, if any existed, did not exceed the sum 
of $10,000 ; 

({). In its purported proofs of loss under date of 
September 30, 1910, that the total sound value of said 
salmon covered by said insurance was the sum of 
$130,482, whereas defendant is informed and believes, 
and upon such information and belief alleges that the 
total sound value of said salmon at Nushagak did not 
exceed the sum of $100,000; 

¢). Inits purported proofs of loss under date of 
September 30, 1910, that the total loss and damage 
on said salmon was the sum of $125,610.44, whereas 
defendant is informed and believes, and upon such in- 
formation and belief alleges that said total loss and 
damage on said salmon did not exceed the sum of 
$90,000 ; 

(h). That the total insurance on said salmon was 
the sum of $130,482, whereas defendant is informed 
and believes, and upon such information and belief al- 
leges that the same was $250,000; 

(1). In its purported proofs of loss under date ot 
September 30, 1910, that the total insurance claimed 
under the insurance on said salmon was the sum of 
$125,610.44, whereas defendant is informed and be- 
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lieves, and upon such information and belief alleges 
that said claim, if any, under said insurance, does not 
exceed the sum of $90,000; 

(j). In its purported proofs of loss under date of 
September 30, 1910, that the total claim under defend- 
ant’s policy was the sum of $4,960.36, whereas de- 
fendant alleges that no claim, in any amount what- 
soever, existed under said policy ; 

(k). That the total value of property saved was 
the sum of $4,871.56, whereas defendant 1s informed 
and believes and upon such information and belief al- 
leges that the total value of property not destroyed 
by said fire was the sum of $40,000; 

(1). In its purported proofs of loss under date of 
September 30, 1910, that the building and all its con- 
tents of salmon, materials and supplies, together 
with the boiler and engine house, net house and their 
contents and wharf were burned and became a total 
loss, and that no salmon remained sound; and that 
there were burned in the cannery 28,996 cases of sal- 
mon, whereas defendant is informed and _ believes, 
and upon such information and belief alleges that 
there was not burned in said cannery building and 
remained sound, 20,000 cases of salmon, of a value in 
excess of the sum of $35,000, and 6,600 pounds of 
pig tin, 7,400 pounds of pig lead, 1,750 pounds of zine, 
and 3 bars of copper; 

(m). In its purported proofs of loss under date of 
September 30, 1910, that the aforesaid tin, lead, zinc 
and copper could not be used in plaintiff's business, 


whereas defendant is informed and believes, and upon 
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such information and belief alleges that said melted 
tin, lead, zinc and copper could be used in plaintiff’s 
canning business; 

(n). That it would have taken weeks of labor to 
have uncovered the metals that were in the fire, 
whereas defendant is informed and believes, and upon 
such information and belief alleges that said metals 
could have been recovered by the exercise of ordinary 
care and diligence within a reasonable time after said 
loss, and that plaintiff's superintendent and employ- 
ees had ample time to effect such recovery, but failed 
and neglected so to do. 

(o). That plaintiff's superintendent and manager 
of its cannery at Nushagak made such examination of 
property covered by defendant’s policy of insurance 
as circumstances permitted, whereas defendant is in- 
formed and believes, and upon such information and 
belief alleges that plaintiff's superintendent and its 
employees numbering over 100 persons, could have 
remained at Nushagak for at least 30 days after said 
fire, and could, by the exercise of reasonable diligence, 
have recovered the aforesaid tin, lead, zinc and copper 
and over 20,000 cases of said salmon, and could, by 
the exercise of reasonable diligence, have saved from 
Said fire at least 50 of the 100 tons of coal alleged to 
have been burned, but that plaintiff's superintendent 
and employes unnecessarily abandoned said property 
and left the scene of said fire, without necessity, with- 
iietive days thereatter; 

(p). That the freight, cartage, wharfage, lighter- 


age on, and costing of putting said supplies in the 
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cannery, including marine insurance on said supplies 
alleged to have been burned, was the sum of $7,500.54, 
whereas defendant is informed and believes, and upon 
such information and belief alleges that said freight, 
cartage, wharfage, literage, cost of putting said sup- 
plies in the cannery and cost of marine insurance upon 
the same, would not exceed the sum of $2,000; 

(q). In its purported proofs of loss under date of 
September 30, 1910, that 105,504 sanitary cans were 
part of the supplies intended for use by plaintitiam 
its business, and were of the value of $1,740.81, where- 
as defendant is informed and believes, and upon such 
information and belief alleges that said sanitary cans 
were valueless and could not be used by plaintiff in 
its said salmon-canning business ; 

(r). In its purported proofs of loss under date of 
September 30, 1910, that the value of its fishing nets 
and lines was the sum of $2,384.59, whereas defendant 
is informed and believes, and upon such information 
and belief alleges that the same did not exceed in val- 
tertile Stim of o2.250:75. 

TV. 

That by reason of each and every of the aforesaid 
false and fraudulent statements and misrepresenta- 
tions, defendant’s policy has been voided. 

And for a further and sixth affirmative defense to 
the cause of action alleged in the complaint herein, 
defendant alleges: 

ls 

Defendant reiterates paragraphs I and II of the 

aforesaid first affirmative defense and said Exhibit 
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“A” attached to this answer and hereby makes said 
paragraphs and said Exhibit “A” a part of this sixth 
affirmative defense with the same force and effect as 
though the same were set forth at length herein. 

Idk 

That by the terms and conditions of said policy it 
was provided, among other things, that defendant 
company should not be liable beyond the actual cash 
value of the property at the time any loss or damage 
occurred, and the loss or damage should be ascertain- 
ed or estimated according to such actual cash value, 
with proper deduction for depreciation, however caus- 
ed, and should in no event exceed what it would then 
cost defendant to repair or replace the same with ma- 
terial of like kind and quality. 

eT. 

That defendant is informed and believes, and upon 
such information and belief alleges that the actual 
cash value of the supplies intended to be covered by 
defendant's policy of insurance, and actually burned 
and destroyed, and the cost of replacing the same 
with material of like kind and quality would not ex- 
ceed the sum of $10,000. 

For further and seventh affirmative defense to the 
cause of action alleged in the complaint herein, de- 
fendant alleges: 

lle 

Defendant reiterates paragraphs I and II of the 
aforesaid first affirmative defense and said Exhibit 
“A” attached to this answer and hereby makes said 
paragraphs and said Exhibit “A” a part of this sev- 
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enth affirmative defense with the same force and ef- 
fect as though the same were set forth at length here- 
in. 

cL. 

That by the terms and conditions of said policy it 
was provided, among other things, that in the event 
of disagreement as to the amount of loss, the same 
should, as above provided, be ascertained by two com- 
petent and disinterested appraisers, plaintiff and de- 
fendant each selecting one, and the two so chosen 
shouie then select a competent and disinterested um- 
pire; the appraisers then should estimate and appraise 
the loss, setting forth separately sound value and 
damage, and failing to agree, should submit their dif- 
ferences to the umpire; and the award in writing of 
any two should determine the amount of such loss; 
the parties thereto should pay the appraiser respect- 
ively selected by them, and should bear equally the ex- 
penses of the appraisal and umpire. 

TUE 

That plaintiif and defendant could not agree apem 
the loss for which, if any, lability existed under de- 
fendant’s policy, and thereupon, on or about the 5th 
day of January, 1911, defendant designated E. J. Jol- 
ly as its appraiser, and requested plaintiff to name its 
appraiser as required by the aforesaid conditions of 
said policy, for the purpose of making an appraisal 
of the amount of said loss, if any, under said policy; 
that plaintiff failed and refused, and has ever since 
failed and refused to name said appraiser, or to enter 
into said appraisement as by said policy required. 
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For a further and eighth affirmative defense to the 
cause of action alleged in the complaint herein, de- 
fendant alleges: 

I. 

Defendant reiterates paragraphs I and II of the 
aforesaid first affirmative defense and said Exhibit 
“A” attached to this answer and hereby makes said 
paragraphs and said Exhibit “A” a part of this eighth 
affirmative defense, with the same force and effect 
as though the same were set forth at length herein. 

JUL 
That it was by said policy 
“warranted by the assured that no tarring or 
“oiling of nets be allowed within the cannery 
“building, nor nets kept in the cannery build- 
“ing after such tarring or oiling is done, until 
“after such nets have been used at least dur- 
“ing one fishing season. All nets kept in can- 
“nery building to be hung on racks or sus- 
“pended from the ceiling.” 
UE 

That defendant is informed and believes, and upon 
such information and belief alleges that said warranty 
was broken by plaintiff in that nets which had not 
been used at least during one fishing season were 
kept in said cannery building. 

IDV 

That by reason thereof, said policy was voided. 

For a further and ninth affirmative defense to the 
cause of action alleged in the complaint herein, de- 


fendant alleges: 
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ils 

Defendant reiterates paragraphs I and Il ofme 
aforesaid first affirmative defense and said Exhibit 
“A” attached to this answer and hereby makes said 
paragraphs and said Exhibit “A” a part of this ninth 
affirmative defense, with the same force and effect as 
though the same were set forth at length herein. 

1 

That by the terms and conditions of said policy, it 
was provided, among other things, that its entire pol- 
icv, unless otherwise provided by agreement endors- 
ed thereon or added thereto, should be void if there 
be kept, used or allowed on the premises described in 
said policy, benzine, benzole, dynamite, ether, fire- 
works, gasoline, Greek fire, gun powder exceeding 25 
pounds in quantity, naphtha, nitro-glycerine, or other 
explosives, phosphorus or petroleum, or any of its 
products of greater inflammability than kerosene oil 
of the United States standard. 

That said policy further, by endorsement thereon, 
granted permission to do lacquering in and on said 
described premises, and said policy further contained 
the following warranty: 

“warranted by the assured that no more than 
“one day's supply of lacquer, benzine, naph- 
“tha or other prodtet of petroleum, excep 
“refined kerosene oil, shall be kept in or tak- 
en into the main cannery building, or other 
“binldines within fifty (50) feet thereotvan 
“any one time; that artificial lights, except 
“electric lights, shall not be used in the build- 
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“ing where the lacquering is being done; 
“and that smoking or the use of open lights 
“on the premises shall not be allowed.” 

GLD, 

That defendant is informed and believes, and upon 
such information and belief alleges that said war- 
ranty was broken by plaintiff in that more than one 
day’s supply of lacquer, benzine, naphtha and other 
products of petroleum were taken into the main can- 
nery building, and other buildings within fifty (50) 
feet thereof, at one time, and that artificial lights were 
used in the building where said lacquering was done; 
and that smoking by plaintiff’s employees was al- 
lowed on said premises. 

{V. 

That by reason of the foregoing facts, said warran- 
ty was broken and defendant's policy voided. 

nd for a further and tenth affirmative defense to 
the cause of action alleged in the complaint herein, 
defendant alleges: 

Ife 

Defendant reiterates paragraphs I and II of the 
aforesaid first affirmative defense and said Exhibit 
“A” attached to this answer and hereby makes said 
paragraphs and said Exhibit “A” a part of this second 
affirmative defense with the same force and effect as 
though the same were set forth at length herein. 

ie 

That defendant is informed and believes, and upon 
such information and belief alleges that defendant has 
been paid by said St. Paul Fire and Marine Insurance 
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Company and said Underwriters at Lloyds, the sum 
of $124,947.95 on said salmon and supplies intended 
to be covered by defendant's policy, which payment of 
said sum defendant is informed and believes, and up- 
on such information and belief alleges fully indemni- 
fies plaintiff for the loss suffered by it on said salmon 
and supplies by reason of said fire. 


lglg 
That by reason of the said full and complete in- 


demnity, defendant is not Hable unto plaintiff on its 
said policy of insurance. 

And for a further and eleventh affirmative démemee 
to the cause of action alleged in the complamt ewe 


defendant alleges: 


L 
Defendant reiterates paragraphs |] and I] Ofgiie 
aforesaid first affirmative defense and said Exiabie 
“A” attached to this answer and hereby makes said 
paragraphs and said Exhibit “A” a part of this elev- 
enth affirmative defense with the same force and ef- 
fect as though the same were set forth at length here- 
in. 
lial 
That by the terms and conditions of said policy it 
was provided, among other things, that no suit or ac- 
tion on this policy for the recovery of ally "lam 
should be sustainable in any court of law or equity 
until after full compliance by the assured with alee. 
requirements set forth in said policy. 


Ti 
Defendant reiterates each and every of the allega= 


tions contained in the first, second, third, seventh, and 
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eighth affirmative defenses herein, and makes the 
same a part of this eleventh affirmative defense with 
the same force and effect as though the same had been 
set forth herein at length. 

IV. 

That by reason of the failure of plaintiff to fully 
comply with all the requirements of said policy as set 
forth in said first, second, third, seventh and eighth 
affirmative defenses herein, the action herein is pre- 
mature and not sustainable, as by said condition pro- 
vided. 

WHEREFORE, defendant prays that the above- 
entitled action may be dismissed, with costs, and de- 
fendant may have such other and further relief as may 
be deemed meet and equitable in the premises. 

meOBE & RUTGERS FIRE INSURANCE CO., 

By Edward Brown & Sons, its General Agent. 
meek, McCUTCHEN, KNIGHT & OLNEY, 
merrH, MALLORY, SIMON & GEARIN, 
Pitomeys ior Detemdant. 


pect OF CALIFORNIA, 

City and County of San Francisco—ss. 

HERBERT BROWN, being first duly sworn, on 
oath deposes and says: 

That he is a member of the firm of Edward Brown 
& Sons, general agents for the Globe & Rutgers Fire 
Insurance Company, a corporation, the above named 
defendant; that he has read the foregoing answer, 
knows the contents thereof, and believes the same to 
ne trite. 


ENB RT BROWN. 
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Subscribed and sworn to before ime this 19th day of 
July, Apsws.1 Sit. 
[Notarial Seal. ] FRANK L. OWERM 
Notary Public, in and forethe City and Gomiyae? 
San Francisco, State of Galstornia: 
[Exhibit “A.’’] 
No. 550017. $5,000.00 
TH 
GLOBE AND RUTGERS FIRE INSURAAISiS 
COMPANY 
Incorporated. 
Opole CITy OF NEW YORK 
Cash Capital $400,000.00 


In Consideration of the Stipulaeions herein named 
and of OneTwenty-five Dollars Premium Does insure 
Alaska Portland Packers Association for the temiagem 
one year from the 1st day of May, 1910, at noon, to 
the lst day of May, 1911, at noon. 

Against all direct loss or damage by fire, excepiuae 
hereinafter provided, to an amount not exceeding 
Five Thousand Dollars, to the following described 
property while located and contained as described 


herein, and not elsewhere, to wit: 


ALASKA PORTLAND PACKERS ASSO@iES 
TON 
Stoe@k in Cannon, 
$5,000—On tin, tin cans, manufactured and in process 
of manufacture and on materials for mak- 
ing and finishing same; on salmon pickled, 


frozen and or canned, packed and in process 
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of packing; on nets, rope, web, ice, twine, 
thread, salt, sugar, paper, lead, corks and 
lines, barrels, packing boxes, and labels and 
on all other products, materials and supplies 
incident to the canning, packing, freezing 
and pickling of, salmon; All while contained 
in the frame building additions, sheds ad- 
joining and communicating, occupied as a 
salmon cannery, and situate at Nushagak, 
Bristol Bay, Alaska, and or on the wharves 
and platforms connected therewith. 

Permission is hereby granted to run overtime and 
at night, or cease operation entirely as the interest of 
the assured may demand and to make additional alter- 
ations and repairs without notice to this company. 

Permission granted to do lacquering in and on the 
premises, it being warranted by the assured that no 
more than one day’s supply of lacquer, benzine, naph- 
tha or other product of petroleum, except refined 
kerosene oil, shall be kept in or taken into the main 
cannery building, or other building with in fifty (50) 
feet thereof, at any one time; that artificial lights, ex- 
cept electric lights, shall not be used in the building 
where the lacquering is being done; and that smoking 
or the use of open lights on the premises shall not be 
allowed. 

In event of loss, the assured to furnish one adjuster 
for all Companies concerned (should they elect to 
send one), transportation and subsistence, or cost of 
same, from Seattle to and at the assured’s premises 
and return. 
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It is understood and agreed that the value of a case 
of salmon is $4.50 and that 48 one pound tins shall be 
taken as a case whether lacquered, labeled and or 
cased or not, but in case of loss before being lacquer- 
ed, labeled and or cased, the cost of material for lac- 
quering, labeling and or casing shall be deducted from 
said value in ascertaining amount of loss. 

Warranted by the assured that no tarring or oiling 
of nets, be allowed within the cannery building, nor 
nets kept in the cannery building after such tarring or 
oiling is done until after such nets have been used at 
least during one fishing season, All nets in cannery 
building to be hung on racks or suspended from the 
ceiling. 

WATCHMAN CLAUSE: It is uwwderstoodiamd 
agreed that during the packing season a watch shall 
be employed by the assured to be in and upon the 
premises every night and that when the packing sea- 
son is over, one man shall be left on the premises, 
who shall have charge of same, and who shall reside 
in or near the above described premises ; 

It is understood that the within described cannery 
is known as the Alaska Portland Packers Associa- 
tion’s Cannery. 

Other CONCURRENT INSURANCE PERMIT: 
ED, 

The liability of this company for loss or damage 
to the property insured shall commence onlv upon 
the landing of same upon the cannery premises from 
the “Ship” Berlin” and shall cease when the loading 
of the finished product upon the vessel is completed 
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for shipment at end of season unless this policy be 
transferred to cover at another place. 
Attached to and made part of Policy No. ............ 
OC 
To the Alaska Portland Packers’ Association. 


San Francisco, July 19th, 1910. 


Endorsement to policy No. 550017 issued by Globe 
& Rutgers Fire Ins. Co., to Messrs. Alaska Portland 
Packers’ Association. 


$5,000.00. 


In accordance with new special rate, the rate on the 
above policy is hereby reduced to 2 per cent from 
Waly Sth, 1910. 

Return Premium, $20.85. 


This policy is made and accepted subject to the fol- 
lowing stipulations and conditions, together with 
such other provisions, agreements, or conditions as 
may be endorsed hereon or added hereto, and no of- 
ficer, agent, or other representative of this company 
shall have power to waive any provision or condition 
of this policy except such as by the terms of this pol- 
icy may be the subject of agreement endorsed hereon 
or added hereto, and as to such provisions and condi- 
tions no officer, agent, or representative shall have 
such power or be deemed or held to have waived such 
provisions or conditions unless such waiver, if any, 
shall be written upon or attached hereto, nor shall any 
privilege or permission affecting the insurance under 
this policy exist or be claimed by the insured unless so 
written or attached. 
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In Witness Whereof, this company has executed 
and attested these presents this 28th day of April, 


VN) 


This policy shall not be valid until countersigned by 
the duly authorized Agent at San Francisco, Cal. 
B.C. JAMES@R 

President. 


PaviOk CANDEK, 
Sechetany: 
Countersigned Edward Brown & Sons, Gen. 


Aieenits. 


CONDITIONS REFERRED TO IN BODYSee 
COMA Reed. 


This company shall not be liable beyond the actual 
cash value of the property at the time any loss or dam- 
age occurs, and the loss or damage shall be ascertain- 
ed or estimated according to such actual cash value, 
with proper deduction for depreciation, however 
caused, and shall in no event exceed what it would 
then cost the msured to repair or replace the ’samme 
with material of like kind and quality; said ascertain- 
ment or estimate shall be made by the insured and 
this company, or, 1f they differ, then by appraisers, 
as hereinafter provided; and, the amount of loss or 
damage having been thus determined, the sum for 
which this company is liable pursuant to this policy 
shall be payable sixty days after due notice, ascertain- 
ment, estimate, and satisfactory proof of the loss have 
been received by this company in accordance with the 
terms of this policy. It shall be optional, however, 
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with this company, to take all or any part, of the arti- 
cles at such ascertained or appraised value, and also 
to repair, rebuild or replace the property lost or dam- 
aged with other of like kind and quantity within a rea- 
sonable time on giving notice, within thirty days after 
the receipt of the proof herein required, of the inten- 
tion so to do; but there can be no abandonment to this 
company of the property described. 

This entire policy shall be void if the insured has 
concealed or misrepresented, in writing or otherwise, 
any material fact or circumstance concerning this in- 
surance or the subject thereof; or if the interest of the 
insured in the property be not truly stated herein, or 
in case of any fraud or false swearing by the insured 
touching any matter relating to this insurance or the 
subject thereof, whether before or after a loss. 

This entire policy, unless otherwise provided by 
agreement indorsed hereon or added hereto, shall be 
void if the insured now has or shall hereafter make 
or procure any other contract of insurance, whether 
valid or not, on property covered in whole or in part 
by this policy, or if the subject of insurance be a man- 
ufacturing establishment and it be operated in whole 
or in part at night later than ten o’clock, or if it cease 
to be operated for more than ten consecutive days; or 
if the hazard be increased by any means within the 
control or knowledge of the insured; or if mechanics 
be employed in building, altering, or repairing the 
within described premises for more than fifteen days 
at any one time; or if the interest of the insured be 


other than unconditional and sole ownership; or if the 
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subject of insurance be a building on ground not own- 
ed by the insured in fee simple; or if the subject of in- 
surance be personal property and be or become in- 
cumbered by a chattel mortgage; or if, with the 
knowledge of the insured, foreclosure proceedings be 
commenced or notice given of sale of any property 
covered by this policy by virtue of any mortgage or 
trust deed; or if any change, other than by the death 
of an insured, take place in the interest, title, or pos- 
session of the subject of insurance (except change of 
occupants, without increase of hazard) whether by 
legal process or judgment or by voluntary act of the 
insured, or otherwise; or if this policy be assigned be- 
fore a loss; or if illuminating gas or vaper be generat- 
ed in the described btilding (or adjacent thereto) en 
use therein; or if (anyousage or custom of tradewer 
manufacture to the contrary notwithstanding) there 
be kept, used, or allowed on the above described prem- 
ises, benzine, benzol, dynamite, ether, fireworks, gas- 
oline, Greek fire, gunpowder exceeding twenty-five 
pounds in quantity, naphtha, nitro-glycerine, or other 
explosives, phosphorus, or petroleum or any of its 
products of greater inflammability than kerosene oil 
of the United States standard (which last may used 
for lights and kept for sale according to law, but in 
quantities not exceeding five barrels, provided it be 
drawn and lamps filled by daylight or at a distance 
not less than ten feet from artificial light); oer tiem 
building herein described, whether intended for oc- 
cupancy by owner or tenant, be or become vacant or 


unoccupied and so remain for ten days. 
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This company shall not be liable for loss caused di- 
rectly or indirectly by invasion, insurrection, riot, ci- 
vil war or commotion, or military or usurped power, 
or by order of any civil authority; or by theft; or by 
neglect of the insured to use all reasonable means to 
save and preserve the property at and after a fire or 
when the property is endangered by fire in neighbor- 
ing premises; or (unless fire ensues, and, in that 
event, for the damage by fire only) by explosion of 
any kind, or lightning; but liability for direct damage 
by lightning may be assumed by specific agreement 
hereon. 

li a building, or any part thereof fall, except as the 
result of fire, all insurance by this policy on such 
building or its contents shall immediately cease. 

This company shall not be lable for loss to ac- 
counts, bills, currency, deeds, evidences of debt, mon- 
ey, notes, or securities; nor, unless liability is speci- 
fically assumed hereon, for loss to awnings, bullion, 
casts, curiosities, drawings, dies, implements, jewels, 
manuscripts, medals, models, patterns, pictures, scien- 
tific apparatus, signs, store or office furniture or fix- 
tures, sculpture, tools, or property, held on storage or 
for repairs; nor, beyond the actual value destroyed by 
fire, for loss occasioned by ordinance or law regulat- 
ing construction or repair of buildings, or by interrup- 
tion of business, manufacturing processes or other- 
wise; nor for any greater proportion of the value of 
plate glass, frescoes, and decorations than that which 
this policy shall bear to the whole insurance on the 
building described. 
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If an application, survey, plan, or description of 
property be referred to in this policy it shall be a part 
of this contract and a warranty by the insured. 

In any matter relating to this insurance no person, 
unless duly authorized in writing, shall be deemed the 


agent of this company. 


This policy may by a renewal be continued under 
the original stipulation, in consideration of premium 
for the renewed term, provided that any increase of 
hazard must be made known to this company at the 
time of renewal or this policy shall be void. 


This policy shall be canceled at any time at the re- 
quest of the insured, or by the company by giving five 
days notice of such cancellation. If this policy shall 
be cancelled as hereinbefore provided, or become void 
or cease, the premium having been actually paid, the 
unearned portion shall be returned on surrender of 
this policy or last renewal, this company retaining 
the customary short rate; except that when this policy 
is canceled by this company by giving notice it shall 
Remi only the pro rata preimituni. 


If, with the consent of this company, an interest un- 
der this policy shall exist in favor of a mortgagee or 
of any person or corporation having an interest in the 
subject of insurance other than the interest of the in- 
sured as described herein, the conditions hereinbe- 
fore contained shall apply in the manner expressed in 
such provisions and coditions of insurance relating to 
such interest as shall be written upon, attached, or ap- 
pended hereto. 
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If property covered by this policy is so endangered 
by fire as to require removal to a place of safety, and 
is so removed, that part of this policy in excess of its 
proportion of any loss and of the value of property re- 
maining in the original location, shall, for the ensu- 
ing five days only, cover the property so removed in 
the new location; if removed to more than one loca- 
tion, such excess of this policy shall cover therein for 
such five days in the proportion that the value in any 
one such new location bears to the value in all such 
new location; but this company shall not, in any case 
of removal, whether to one or more locations, be lia- 
ble beyond the proportion that the amount hereby in- 
sured shall bear to the total insurance on the whole 
property at the time of fire, whether the same cover 
in new location or not. 

If fire occur the insured shall give irmmediate notice 
of any loss thereby in writing to this company, pro- 
tect the property from further damage, forthwith sep- 
arate the damaged and undamaged personal property, 
put it in the best possible order, make a complete in- 
ventory of the same, stating the quantity and cost of 
each article and the amount claimed thereon; and, 
within sixty days after the fire, unless such time is ex- 
tended in writing by this company, shall render a 
statement to this company, signed and sworn to by 
said insured, stating the knowledge and belief of the 
insured as to the time and origin of the fire; the in- 
terest of the insured and of all others in the property; 
the cash value of each item thereof and the amount of 
loss thereon; all incumbrances thereon; all other in- 
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surance, whether valid or not, covering any of said 
property, and a copy of all the descriptions and sched- 
ules in all policies; any changes in the title, use, occu- 
pation, locations, possession or exposures of said 
property since the issuing of this policy; by whom 
and for what purpose any building herein described 
and the several parts therof were occupied at the time 
of fire; and shall furnish, if required, verified plans 
and specifications of any building, fixtures, or ma- 
chinery, destroyed or damaged; and shall also, if re- 
quired, furnish a certificate of the magistrate or not- 
ary public (not interested in the claim as a creditor, 
or othewise, nor related to the insured) living nearest 
the place of fire, stating that he has examined the cir- 
cumstances and believes the insured has honestly sus- 
tained loss to the amount that such magistrate or no- 
tary public shall certify. 

The insured, as often as required shall exhibit to 
any person designated by this company all that re- 
mains of any property herein described, and submit to 
exanunations under oath by any person named by this 
company, and subscribe the same; and, aS often as re 
quired, shall produce for examimation all books of ac- 
count, bills, invoices, and other vouchers, or certified 
copies thereof if originals be lost, at such reasonable 
place as may be designated by this company or its 
representative, and shall permit extracts and copies 
thereof to be made. 

In the event of disagreement as to the amount of 
loss the same shall, as above provided, be ascertained 
by two competent and disinterested appraisers, the in- 
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sured and this company each selecting one, and the 
two so chosen shall first select a competent and dis- 
interested umpire, the appraisers together shall then 
estimate and appraise the loss, stating separately 
sound value and damage, and failing to agree, shall 
submit their differences to the umpire; and the award 
in writing of any two shall determine the amount ot 
such loss; the parties thereto shall pay the appraiser 
respectively selected by them and shall bear equally 
the expenses of the appraisal and umpire. 

This company shall not be held to have waived any 
provision or condition of this policy or any forfeiture 
thereof by any requirement, act, or proceeding on its 
part relating to the appraisal or to any examination 
herein provided for; and the loss shall not become 
payable until sixty days after the notice, ascertain- 
ment, estimate, and satisfactory proof of the loss here- 
in required have been received by this company, in- 
cluding an award by appraisers when appraisal has 
been required. 

This company shall not be liable under this policy 
for a greater proportion of any loss on the described 
property, or for loss by and expense of removal from 
premises endangered by fire, than the amount hereby 
insured shall bear to the whole insurance, whether 
valid or not, or by solvent or insolvent insurers, cov- 
ering such property, and the extent of the application 
of the insurance under this policy or of the contribu- 
tion to be made by this company in case of loss, may 
be provided for by agreement or condition written 
hereon or attached or appended hereto. Liability for 
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re-insurance shall be as specifically agreed hereon. 


Ti this company shall claim that the fire was caused 
by the act or neglect of any person or corporation, 
private or municipal, this company shall, on payment 
of the loss, be subrogated to the extent of such pay- 
ment to all right of recovery by the insured for the 
loss resulting therefrom, and such right shall be as- 
signed to this company by the insured on receiving 


such payment. 


No suit or action on this policy, for the recovery ot 
any claim, shall be sustainable in any court of law or 
equity until after full compliance by the insured with 
all the foregoing requirements, nor unless commenced 


within twelve months next after the fire. 


Wherever in this policy the word “insured” occurs, 
it shall be held to include the legal representative of 
the insured, and wherever the word “loss” occurs, it 
shall be deemed the equivalent of “loss or damage.” 


If this policy be made by a mutual or other company 
having special regulations lawfully applicable to its 
organization, membership, policies or contracts of in- 
surance, such regulations shall apply to and form a 
part of this policy as the same may be written or 
printed upon, attached or appended hereto. 


Provisions required by law to be stated in this pol- 


icy:—This policy is a policy in a stock corporation 
and is issued under and in pursuance of Sections 130, 
131 and 132, of the Insurance Laws of the Statesmen 


New York. 
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This policy is made and accepted subject to the fore- 
going stipulations and conditions, together with such 
other provisions, agreements, or conditions as may be 
indorsed hereon or added hereto, and_ no officer, 
agent, or other representative of this company shall 
have power to waive any provision or condition of 
this policy except such as by the terms of this policy 
may be subject of agreement indorsed hereon or ad- 
ded hereto, and, as to such provisions and conditions, 
no officer, agent, or representative shall have such 
power or be deemed or held to have waived such pro- 
visions or conditions, unless such waiver, if any, shall 
be written upon or attached hereto, nor shall any 
privilege or permission affecting the insurance under 
this policy exist or be claimed by the insured unless 
so written or attached. 


BAEBIT B: 
London, May 9, 1910. 


This is to certify that insurance has been opened 
with the undersigned underwriters and that policies 
will be put forward as interest may appear per “Ber- 
lin” on Salmon warranted free from particular aver- 
age unless the vessel be stranded, sunk, burnt, on fire 
or in collision, etc., from Cannery on Bristol Bay to 
Pacific Coast, at 21%4 per cent. interest on deck held 
covered at double premium. Including fire risk from 
midnight of date of sealing of tins or barrels at one 
eighth per cent. per month, but not exceeding 90 days, 
Part of $250,000, warranted free from capture, seiz- 
ure and detention and the consequence of any attempt 
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thereat, piracy and barratry excepted and other con- 
sequences of hostilities. 

Signature underwriters in London, L36750; later 
endorsed to read: Part of L48500; value $4.50 per 
case. Insurance on risk in Cannery in London, un- 
der above cover $98,015. 


EXE e: 
San Francisco Cal. Portland, Ore. Seattle, Waeim 
Office of M. C. HARRISON & CO. 
Do st. Paul Mire & Marine Insurance Co, 


Open Insurance is wanted by Alaska Portland 
Packers’ Association for account of themselves—loss, 
if any payable to order in San Francisco for not to 
exceed $45,165. on salmon in cases and or barrels. 


Valued at $4.50 per case, $8.00 per barrel. 


Shipped or to be shipped on board the Ship “BER- 
15) aig 


Sailing not later than Oct. 15th, 1910. 


And to be insured from midnight of day on which 
tins and or barrels are sealed until dispatched from 
the cannery warehouse or dock, or upon the expira- 
tion of 90 days from attachment of risk, whichever 
shall first occur, free from partial loss and particular 
average. 


Insured against the risk of fire only, in amount and 
upon terms as per back hereof. 


Binding in accordance with the terms and condi- 
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tions expressed in the Policy to be issued hereunder. 
Steesclepated —......1.2..-.-. Tonnage, tet... 
[OLIN 56 AER esr 

oa) |O51@ | pereenteG. 


oe @emeccnta a 


ARG i aie cee. 8 Geecaralcsss: 
HGS eee ee. Cee... na! 
Se ee 


pero PORTLAND PACKERS’ ASSN., 
Frank M. Warren, Prest. 
Applicant. 
Accepted, 
oT. PAUL FIRE & MARINE INSURANCE CO. 
MC EarrisomiceGo: 
San Francisco, May 15th, 1910. 


(2NDORSED:) 


It is understood and agreed that this cover attach- 
es to salmon only as per face hereof, the amount of 
risk at the time of loss or otherwise to be determined 
in the following manner; 


Ist. Underwriters in London in the amount of 
L36,750—$177,135, cover 177,135|250,000ths of the 
gross value at $4.50 per case and $8.00 per barrel on 
all salmon on the cannery premises. ; 

2nd. Underwriters in the amount of $27,500 as 
follows: Globe & Rutgers, $5,000; Svea, $7,000; Ag- 
ricultural, $3,000; National Union, $7,500; St. Paul, 
$5,000; cover all supplies remaining ex “BERLIN” 
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out of shipment in the amount of $76,009, season of 
1910. 

3rd. Such portion of policies of the Globe & Rut- 
gers, $5,000; Svea, $7,000; Agricultural, $3,000; Na- 
tional Union $7,500; St. Paul, $5,000, as are noma 
quired to cover supplies as per paragraph two, are to 
attach to salmon in cases and or barrels, valued at 
$4.50 per case and $8.00 per barrel. 

4th. After deducting the value of all salmon as 
would be covered by the intended interpretation of 
paragraphs one and three, from the gross value of 
all salmon on the cannery premises, the remainder of 
such value of salmon in cases and or barrels, valued 
at $4.50 per case and $8.00 per barrel, shall be cover- 
ed by this insurance, not exceeding the sum of $45,- 


HGS. 
ST. PAUL FIRE® MARIN iNSsG@= 


M. C. H. ca@@ 
| Endorsed]: Answer. Filed July 21, 1911. 
G. SEAN Sige 
Clans 
And afterwards, to wit, on the 16 day of October, 
1911, there was duly filed in said Court, a Reply 


in words and figures as follows to wit: 


[Reply.] 
In the Circuit Court of the United States, for the 
District of Oregon. 
ALASKA PORTLAND PACKERS” ASSOG@HS 


TION, 
Platite 


Vs. 


vs. Alaska-Portland Packers’ Asso. 59 


GLOBE & RUTGERS FIRE INSURANCE COM- 
Ee NYearcorpora tion, 
Defendant. 


The plaintiff, for a reply to the further and first af- 
firmative defense to the complaint of the plaintiff, ad- 
mits, denies and alleges as follows: 

IL. 

Admits the allegations in paragraphs I, II, III and 

IV of said first affirmative defense. 


II. 

For reply to paragraph V of said first affirmative 
defense, the plaintiff denies each and every allegation 
therein contained. 

And for a further and first affirmative reply to the 
said first affirmative defense, this plaintiff alleges: 


I. 

That the defendant ought not to be admitted to al- 
lege that other insurance upon the salmon covered 
by defendant's policy of insurance procured by the 
plaintiff from Underwriters at Lloyds, and from the 
St. Paul Fire and Marine Insurance Company, as de- 
scribed in said paragraphs IV and V of said first af- 
firmative defense, or any thereof, was not “other 
concurrent insurance” within the meaning and intent 
of that expression as used in the policy of insurance 
issued by the defendant to the plaintiff, or that said 
insurance procured by said plaintiff from said Un- 
derwriters at Lloyds or from said St. Paul Fire and 
Marine Insurance Company, was not concurrent in- 
surance within the permission endorsed upon de- 
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fendant's policy issued to plaintiff, or that by reason 
thereof defendant's said policy was void. 

FOR THAT, said insurance procured by plaintiff 
from said Underwriters at Lloyds, and from said St. 
Paul Fire and Marine Insurance Company was so 
procured by the plaintiff with the full knowledge and 
consent of the defendant as insurance concurrent with 
the insurance under defendant's said policy, and when 
defedant’s said policy was issued to plaintiff, and 
when the words “other concurrent insurance permit- 
ted”, and all other words having reference themeies 
were used in said policy, they were so insured and 
used by defendant for the express purpose of enabl- 
ing the plaintiff to procure, and with the understand- 
ing that the plaintiff would procure, the said addition- 
al insurance from said Underwriters at Lloyds, and 
from said St. Paul Fire and Marine Insurance Come 
pany described in said answer, and the defendant ac- 
cepted and receipted for the premium mentioned in 
the complaint and answer herein, and delivered ie 
policy of insurance to this plaintiff with notice to the 
defendant that the insurance so given was a part of 
the insurance to be placed upon the property covered 
by defendant's policy, and with full knowledge, and 
with the understanding had between plaintiff and de- 
fendant, that the plaintiff intended to, and would, pro- 
cure the other insurance described in said answer. 

That by reason of the facts hereinabove set forth 
the defendant is estopped to allege or show that the 
said additional insurance on plaintifi’s property so 
procured was not other concurrent insurance within 
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the intent and meaning of defendant’s said policy, or 
that by reason thereof, the defendant's said policy 
was void. 

And for further and second affirmative reply to the 
said first separate affirmative answer and defense, 
this plaintiff alleges: 

I. 

That defendant ought not be admitted to allege 
that other insurance upon the salmon covered by de- 
fendant’s policy of insurance procured by the plain- 
tiff from Underwriters at Lloyds, and from the St. 
Paul Fire and Marine Insurance Company, as describ- 
ed in said paragraphs IV and V of said first affirma- 
tive defense was not “other concurrent insurance” 
within the meaning and intent of that expression as 
used in the policy of insurance issued by the detfend- 
ant to the plaintiff, or that said insurance issued by 
the defendant to the plaintiff, or that said insurance 
procured by said plaintiff from said Underwriters 
at Lloyds, or from said St. Paul Fire and Marine In- 
surance Company, was not concurrent within the 
permission endorsed upon defendant's policy issued to 
plaintiff, or that by reason thereof defendant's said 
policy was void. 

POR THAT, aiter the destruction of the proper- 
ty of the plaintiff by fire, as in the complaint alleged, 
the plaintiff, in complhance with the terms and condi- 
tions of defendant's policy, gave to the defendant in 
writing immediate notice of the said loss, and within 
the time prescribed by defendant's said policy, render- 
ed to defendant, as by the terms of its policy provided, 
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a statement signed and sworn to by a duly 
authorized agent of the plaintiff, setting forth, 
among other things, the time and origin of 
the fire, the interest of the plaintiff im the 
said property, the cash value of each item 
thereof, and the amount of loss thereon, all other 
insurance on said property, together with a copy of all 
the descriptions and schedules in all policies, includ- 
ing the said insurance procured by plaintiff from said 
Underwriters at Lloyds and from the said St. Paul 
Fire and Marine Insurance Company, mentioned in 
said answer, and in all respects complied with the 
terms and conditions of the defendant's said policy: 
and the plaintiff delivered copies of said last named 
policies to defendant, and the defendant thereupon 
claimed that by the terms of its policy it was not li- 
able for a greater portion of the loss than the amount 
insured by defendant's said policy bore to the whole 
insurance covering said property, and in so doing, 
considered and treated the whole amount of insurance 
on said property, including the said insurance in said 
Lloyds and St. Paul Fire and Marine Insurance Com= 
pany policies, as valid and subsisting insurance on 
said property; and the defendant then and _ there 
claimed to adjust the plaintiff's loss under said de- 
fendant’s policy and rendered and delivered to the 
plaintiff certain communications and documents, exe- 
cuted by it and containing the reports of defendant's 
adjuster, made and executed for and on behalf of the 
defendant by defendant's duly authorized agent, 
which said communications and documents were so 
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delivered to the plaintiff at or about the dates there- 
of, substantial copies of which are attached to this re- 
ply, marked respectively “Exhibits A, B and C”, and 
are made a part and parcel hereof, and the plaintiff 
asks leave to have the benefit of the same as a part 
of its reply as fully as though set out herein. 

That, as requested by the defendant in said com- 
munication marked “Exhibit A”, and hereto attached, 
the plaintiff submitted to an examination under oath 
as to its loss, and all matters and things in connec- 
tion therewith, and thereafter the defendant called a 
meeting of the general agents and managers of all in- 
surance companies in interest, at San Francisco, Cali- 
fornia ,submitted to the plaintiff certain forms of af- 
fidavits touching the said insurance and defendant’s 
policy, all of which were satisfactorily made by the 
plaintiff, at defendant's request, and thereafter and 
on the dates thereof, the said defendant submitted to 
the plaintiff the documents designated as “Exhibits 
B and C’, and at all times after the said fire, and up 
to the time of the answer in this behalf, the defend- 
ant, by means of said documents, and in other ways, 
recognized and ratified the said insurance under its 
said policy, as well as that obtained by the plaintiff 
from the said Underwriters at Lloyds, and from the 
St. Paul Fire and Marine Insurance Company. 

That by reason of the facts hereinabove set forth 
the defendant is estopped to allege or show that the 
said additional insurance on plaintiff's property so 
procured was not other concurrent insurance within 
the intent and meaning of defendant's policy, or that 
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by reason thereof the defendant's said policy was 
void. 

And for a reply to the further and second affirma= 
tive defense to the cause of action alleged in the com- 
plaint, this defendant denies each and every allega- 
tion in said further and second affirmative deremee 
contained, except that, the plaintiff admits that the de- 
fendant is a corporation, and as such, issued and de- 
livered to the plaintiff for the premium therein stat- 
ed, its policy of insurance, as alleged in the said fur- 
ther and second affirmative defense, and plaintiff also 
admits that by the terms and conditions of said policy, 
it was provided, among other things, that the defend- 
ant should not be liable for loss caused by neglect of 
the insured to use all reasonable means to save and 
preserve the propertytan andeitci amine. 

Tor a reply to the further and third affirmative de- 
fense to the cause of action alleged in the complaint, 
the plaintiff denies each and every allegation contain- 
ed in said further and third affirmative defense, except 
that the plaintiff admits that the defendant is a corp- 
oration, and that on or about the first day of May, 
1910, in consideration of the premium therein stated, 
the defendant issued and delivered unto the plain- 
tiff its policy of insurance described in said further 
and third affirmative defense, and that by the terms 
and conditions of said policy it was provided, among 
other things, that if fire should occur, the insted 
should give immediate notice of any loss thereby, in 
writing, to the defendant, protect the property from 
further damage, forthwith separate the damaged and 
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undamaged personal property, put it in the best pos- 
sible order, make a complete inventory of the same, 
stating the quantity and cost of each article and the 
amount claimed thereon; and within sixty (60) days 
after said fire, unless such time should be extended in 
writing by defendant, should render a statement to 
defendant, signed and sworn to by plaintiff, stating 
the knowledge and belief of plaintiff as to the time 
and origin of the fire; the cash value of each item 
thereof and the amount of loss theron; all other in- 
surance, whether valid or not, covering any of said 
property; and a copy of all descriptions and schedules 
in all policies. 

And for a further and separate affirmative reply 
to the third affirmative answer and defense, the plain- 
tiff alleges that the defendant ought not to be admit- 
ted to allege that the plaintiff did not comply with the 
terms and conditions of the said policy issued by the 
defendant to the plaintiff, as in said third affirmative 
defense alleged, 

FOR THAT, after said fire, the plaintiff gave to the 
defendant immediate notice in writing of the loss by 
said fire, as by said policy required, and protected 
said property covered by defendant’s said policy of in- 
surance from further damage, and separated the dam- 
aged and undamaged personal property, as far as it 
was possible to do so, and put it into the best possible 
order, and made and furnished to defendant a com- 
plete inventory of the property covered by defendant’s 
policy of insurance, stating the quantity and cost of 
each article, and the amount claimed thereon, and 
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within sixty (60) days after the fire, rendered to de- 
fendant statements signed and sworn to by the plain- 
tiff stating the knowledge and belief of plaintiff as to 
the time and origin of said fire, and stating that plain- 
tiff was the sole owner of the property, and that same 
was unincumbered, and stating the cash value of each 
item of said property and the amount of loss thereon, 
the other insurance, whether valid or not, covering 
the said property, and a copy of all descriptions and 
schedules in all policies, and all other particulars re- 
quired by the terms and conditions of defendant’s 
said policy; and that the defendant thereupon accept- 
ed and received said notice of loss, sworn statements 
and proofs of loss, without any notice to plaintiff that 
defendant intended to, or would, claim that the de- 
fendant’s policy had been voided, or that the plain- 
tiff had in any manner failed to comply with any of 
the terms or conditions of said policy, or that the de- 
fendant proposed to rely on any violation of any of 
the terms of said policy, and the defendant thereup- 
on, with full knowledge of the facts, waived the right 
to insist that the terms and conditions of said policy 
had not been complied with in the particulars set forth 
in said further and third affirmative defense, or in 
any manner, by urging and inducing plaintiff at con- 
siderable trouble and expense to it, to prepare and 
forward to the defendant additional proofs of loss, 
and to incur other expense and trouble in and about 
the same, and by proceeding to adjust the plaintiff's 
loss under said defendant's policy and by entering 
into negotiations with the plaintiff towards a settle- 
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ment of its claim against defendant on account of 
said insurance, and by requiring the plaintiff to sub- 
mit to an examination under oath by the duly author- 
ized agent of the defendant, and to subscribe the same, 
and to produce for examination all its books of ac- 
count, bills, invoices and vouchers and certified copies 
thereof at a place designated by the plaintiff, and re- 
quiring plaintiff to permit the defendant to make ex- 
tracts and copies thereof, and the defendant did there- 
upon and thereafter further waive its right to claim 
that the terms and conditions of said policy had not 
been complied with by plaintiff, and: did call a meet- 
ing of the general agents and managers of all fire in- 
surance companies in interest, at San Francisco, Cal- 
ifornia, for the purpose of adjusting the loss and ap- 
portioning the amount defendant was liable to pay 
under its said policy, and did submit to the plaintiff 
certain affidavits touching the said insurance and de- 
fendant’s policy, all of which affidavits were made by 
the plaintiff in a manner satisfactory to the defend- 
ant; and that the defendant did otherwise admit the 
validity of defendant’s said policy of insurance, mak- 
ing no objection to paying its loss under same, but 
disputing its proportion of the liability to be shared 
among the several insurance companies lable upon 
said loss, and thereby induced plaintiff to believe that 
defendant had no objection to paying the loss suffer- 
ed by the plaintiff, and induced the plaintiff to be- 
lieve that the only difference between the plaintiff 
and the defendant was as to the proportion of the loss 
which the defendant ought to pay; and the defendant 
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thereafter ascertained and submitted to plaintiff a 
statement of the amount which it claimed it ought to 
so pay, and attempted to award the said amount to 
the plaintiff, and to induce plaintiff to accept same, in 
compensation for its loss under said policy, and at no 
time prior to or after said fire, or up to the time of 
filing the answer in this behalf, did the plaintiff claim 
that it was not liable to pay to the plaintiff its portion 
of the said loss incurred on account of said fire, nor 
did defendant ever in any manner suggest or claim to 
the plaintiff that the plaintiff had in any manner failed 
to comply with the terms or conditions of said de- 
fendant’s policy of insurance, or the particular terms 
and conditions, or any of them, described in said fur- 
ther and third affirmative defense to the plaintiff's 
complaint. 

And the plaintiff further alleges that the defend- 
ant’s apportionment of the amount defendant so 
claimed it was hable for and ought to pay on account 
of said loss, was based upon the total amount of in- 
surance defendant claimed should share in the loss, 
including the amount of insurance procured by plain- 
tiff from said Underwriters at Lloyds and from said 
St. Paul»Fire and Marine Insurance Company "aml 
described in said answer. 

That by reason of the facts hereinabove set forth 
the defendant 1s estopped and has waived the right to 
allege or show that the plaintiff did not comply with 
the terms or conditions, or any of them, in the said 
policy issued by the defendant to the plaintiff. 

Por a reply to the further and fourth affirmative 
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defense to the cause of action alleged in the complaint, 
the plaintiff denies each and every allegation in said 
fourth affirmative defense contained, except that the 
plaintiff admits that the defendant is a corporation, 
and for the premium therein specified, issued and de- 
livered to the plaintiff the policy of insurance descrih- 
ed in said further and fourth affirmative defense, and 
that by the terms and conditions of said policy it was 
provided, among other things, that said entire policy 
should be void if the insured had concealed or misrep- 
resented, in writing or otherwise, any material fact 
or circumstance concerning said insurance, or the sub- 
jeetthereot. 

And for a further and first affirmative reply to the 
said further and fourth affirmative defense, this plain- 
tiff alleges: 

I, 

That the defendant ought not to be permitted to al- 
lege or show that the plaintiff concealed from it the 
fact that other insurance which plaintiff intended to 
take upon its said property intended to be covered by 
defendant's policy of insurance, was marine insurance 
including the risk of fire, and not concurrent fire in- 
surance, or that the plaintiff procured from said Un- 
derwriters at Lloyds and said St. Paul Fire and Ma- 
rine Insurance Company marine insurance including 
the risk of fire, or had the plaintiff informed defend- 
ant that plaintiff intended to procure said marine in- 
surance the defendant would not have issued its pol- 
icy of fire insurance covering said property. 

FOR THAT, said insurance procured by plaintiff 
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from said Underwriters at Lloyds and from said St. 
Paul Fire and Marine Insurance Company was so pro- 
cured by the plaintiff with the full knowledge and 
consent of the defendant as insurance concurrent with 
the insurance under said defendant’s said policy, and 
when the said policy of insurance was issued to the 
plaintiff, it was so issued with the express understand- 
ing that defendant would procure the said additional 
insurance from said Underwriters at Lloyds and front 
said St. Paul Fire and Marine Insurance Company 
described in said answer, and the defendant accepted 
and receipted for the premium mentioned in the com- 
plaint and answer herein and delivered its policy of 
insurance to the plaintiff with notice to the defendant 
that the insurance so given was a part of the insur- 
ance to be placed upon the property covered by de- 
fendant's policy, and with full notice, and with-the 
understanding had between plaintiff and defendant 
that the plaintiff intended to, and would procure the 
other insurance described in said answer from said 
Underwriters at Lloyds and said St. Paul Fire and 
Marine Insurance Company. 

That the plaintiff did inform defendant that it in- 
tended to procure said additional insurance. 

That by reason of the facts hereinabove set forth 
the defendant is estopped to allege or show that the 
said other insurance is not other concurrent insur- 
ance, or that plaintiff concealed the fact that the in- 
surance which it intended to take was marine insur- 
ance, including the risk of fire, and not concurrent fire 
insurance, and that if the plaintiff had been informed 
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that the defendant intended to procure said additional 
insurance, defendant would not have issued its policy 
covering said property. 

for a further and second affirmative reply to the 
said fourth affairmative defense, the plaintiff reiter- 
ates the affirmative allegations pleaded by the plain- 
tiff in its further and separate affirmative reply to 
the third affirmative defense to the complaint of the 
plaintiff, and hereby makes said affirmative allega- 
tions a part of this portion of the reply to the said 
fourth further affirmative defense with the same 
force and effect as though the same were set forth at 
length herein. 

For a reply to the further and fifth affirmative de- 
fense, this plaintiff denies each and every allegation 
therein contained, except that the plaintiff admits 
that the defendant is a corporation, and, as such, 1s- 
sued and delivered to plaintiff, for the premium there- 
in stated, its policy of insurance, as alleged in said 
further and fifth affirmative defense; and admits that 
the said policy contained the terms and conditions as 
alleged; and except that the plaintiff admits that it 
did make the representations and claims set out there- 
mipbitt deinesmthattlhevsame; orany thercotwere or 
are false or fraudulent, and the plaintiff further alleg- 
es: 

That after making and filing with the defendant 
its proois of loss, dated September 30, 1910, in which 
the plaintiff stated that the sound value of plaintiff's 
supplies covered by insurance was $21,659.09, and that 
the total loss and damage to the same amounted to 
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the same sum; the plaintiff amended said proofs of 
loss by filing with the defendant a supplemental and 
additional statement, covering certain items affecting 
the value of the supplies, which increased the plain- 
tiffs claim of the sound value of supplies to $29,- 
159.63, and the loss and damage to the same in like 
amount and value. 

The plaintiff, for a reply to the further and sixth at- 
firmative defense to the complaint, denies each and 
every allegation in said sixth affirmative defense con- 
tained, except that the plaintiff admits that the de- 
fendant is a corporation, and that on the first day of 
May, 1910, defendant, for the premium stated in said 
affirmative defense, issued and delivered to the plain- 
tiff the policy of insurance, and that by the terms of 
said policy it was provided, among other things, that 
defendant company should not be liable beyond the 
actual cash value of the property at the time any loss 
or damage occurred, and the loss or damage should be 
ascertained or estimated according to such actual 
cash value, with proper deduction for depreciation, 
however caused, and should in no event exceed what 
it would then cost defendant to repair or replace the 
same with material of like kind and quality. 

The plaintiff, for a reply to the further and seventh 
affirmative defense to the complaint of the plaintiff, 
denies each and every allegation in said seventh af- 
firmative defense contained, except that the plaintiff 
admits that the defendant is a corporation, and that 
on said first day of May, 1910, defendant, for the pre- 
mitum stated in said affirmative defense, issued and 
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delivered to the plaintiff the policy of insurance de- 
scribed in said defense, and that by the terms and con- 
ditions of said policy it was provided, among other 
things, that in the event of disagreement as to the 
amount of loss, the same should, as above provided, 
be ascertained by two competent and disinterested 
appraisers, plaintiff and defendant each selecting one, 
and the two so chosen should then select a competent 
and disinterested umpire; the appraisers should then 
estimate and appraise the loss, setting forth separate- 
ly sound value and damage, and failing to agree, 
should submit their differences to the umpire; and the 
award in writing of any two should determine the 
amount of such loss; the parties thereto should pay 
the appraiser respectively selected by them, and 
should bear equally the expenses of the appraisal and 
umpire. 

And for a further and separate reply to the further 
and seventh affirmative defense this plaintiff alleges: 
I 

That the defendant ought not to be admitted to al- 
lege that on or about the 5th day of January, 1911, or 
at any time, the defendant designated E. J. Jolly as 
itS appraiser, or requested plaintiff to name its ap- 
praiser, as required by the conditions of the policy, or 
for the purpose of making an appraisal of the amount 
of said loss in said policy, or that the plaintiff failed 
or refused to name said appraiser, or to enter into an 
appraisement, as by the policy required. 

Oke Tiel on tomwit, thestamday of October, 
1910, the defendant, not having paid to the plaintiff 
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the amount which the defendant was, by the terms of 
its policy, liable to pay on account of the loss of the 
plaintiff's property by the fire described in the com- 
plaint and answer herein, the plaintiff demanded of 
the defendant that the amount of the loss under de- 
fendant’s policy be ascertained by two competent and 
disinterested appraisers, and the plaintiff selected one 
J. P. Treanor as its appraiser, who was a competent 
and disinterested appraiser, and notified the defend- 
ant thereof, and requested that the defendant name its 
appraiser so that the two appraisers so selected might 
then select a competent and disinterested umpire, 
and might esimate and appraise the loss, as required 
by the terms of said policy, but the defendant wholly 
failed and refused to comply with the said demand of 
the plaintiff, or to select or name its appraiser, and the 
defendant never thereaiter demanded an appraise- 
ment within a reasonable time or within the time or 
manner provided by the terms of said policy, but, on 
the contrary, the defendant did not at any time until 
the said 5th day of January, 1911, attempt to name 
any appraiser whatsoever, at which date the said right 
to any appraisal of the amount of said loss had been 
waived by the defendant. That the only appariser 
then selected or designated by the said defendant was 
one E. J. Jolly, who was a paid employe of the @e- 
fendant, and who was not a disinterested person, as 
provided by the terms of said policy, but who had 
been and was then acting as the adjuster for the de- 
fendant of the loss of the plaintiff and had made and 
executed for and on behalf of the defendant the doc- 


us. Alaska-Portland Packers’ Asso. 15 


uments designated in this reply as the “adjuster's re- 
pot, being arpartvof thexexhibits “A”, “B” and “C” 
attached to the first affirmative reply to the first af- 
firmative defense, reference to which is hereby made, 
and the same are in all respects made a part and par- 
cel of this portion of this reply with the same force 
and effect as if pleaded herein. And the said E. J. Jol- 
ly had in said adjuster’s report at and prior to said 
time made a pretended apportionment of the amount 
of plaintiff's said loss, which amount so apportioned 
by him the plaintiff had refused to accept from the de- 
heimelant. 

That on the said 5th day of January, 1911, the de- 
fendant did make demand upon the plaintiff for arbi- 
tration, but said demand was not a demand of the de- 
fendant company along, but a joint demand by four of 
the companies having insurance upon the property of 
the plaintiff, including defendant, and said joint de- 
mand was not such a demand as was permitted or 
provided for under the terms of said policy, and the 
selection of the said E. J. Jolly by defendant, as ap- 
praiser, was made in said pretended demand, and not 
otherwise, and was and is void. 

And that the said pretended demand for arbitration 
made by the defendant on said 5th day of January, 
1911, was not a demand in compliance with the terms 
of the policy for appraisement as to the amount of 
loss, only, but was for arbitration of matters not pro- 
vided for in the said policy, as well as for the amount 
of loss. 

Plaintiff, for a reply to the further and eighth af- 


76 Globe § Rutgers Fire Insurance Co. 


firmative defense to the cause of action in the com- 
plaint alleged, denies each and every allegation in said 
eighth affirmative defémsé cOnmtained, except (im 
plaintiff admits that defendant is a corporation and 
as such issued its policy of insurance as alleged in 
said further and eighth affirmative defense. 

And for a further and separate affirmative reply 
to the said further and eighth affirmative defense the 
plaintiff hereby reiterates the allegations of its fur- 
ther and separate reply to the third affirmative an- 
swer and defense, and hereby makes the same a part 
of the reply to the said eighth affirmative defense 
with the same force and effect as though the same 
had been set forth herein at length. 

Plaintiff, for a further reply to the further yaad 
ninth affirmative defense to the cause of action al- 
leged in the complaint, denies each and every allega- 
tion therein contained, except that plaintiff admits 
that defendant is a corporation, and, as such, issued its 
policy of msurance, as alleged in the said further and 
ninth affirmative defense, and admits that said policy 
contained the provisions mentioned in paragraph I] 
of said ninth affirmative defense. 

And for a further and separate affirmative reply to 
the said further and ninth affirmative defense, the 
plaintiff reiterates the allegations of its further and 
separate reply to the third affirmative answer and 
defense and hereby makes the same a part of the re- 
ply to this ninth affirmative defense with the same 
force and effect as though the same had been set forth 


herein at length. 
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Plaintiff, for reply to the tenth affirmative defense 
to the cause of action alleged in the complaint, denies 
each and every allegation therein contained, except 
that the plaintiff admits that the defendant is a cor- 
poration, and as such, issued its policy of insurance 
as alleged in the said further and tenth affirmative 
defense, admits that plaintiff has been paid by the St. 
Paul Fire and Marine Insurance Company, and said 
Underwriters at Lloyds, the sum of $124,947.95. 


Plaintiff, for reply to the further and eleventh af- 
firmative defense to the cause of action alleged in the 
complaint, denies each and every allegation therein 
contained, except that plaintiff admits that defendant 
is a corporation, and, as such, issued its policy of 
insurance as alleged, and admits that said policy was 
in the form stated in said answer. 


And for a further and separate reply to the said 
further and eleventh affirmative defense, this plaintiff 
reiterates each and every allegation contained in the 
first and second and further and affirmative reply to 
the first separate affirmative answer and defense, and 


each and every allegation contained in the further 
and separate affirmative reply to the third separate 
affirmative answer and defense, and each and every 
allegation of the further and separate reply to the 
seventh affirmative defense, and makes the sant a 
part of its reply to the said eleventh affirmative de- 
fense with the same force and effect as though the 


same had been set forth herein at length. 
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firmative defense to the cause of action in the com- 
plaint alleged, denies each and every allegation in said 
eighth affirmative defense contained, except that 
plaintiff admits that defendant is a corporation and 
as such issued its policy of insurance as alleged in 
said further and eighth affirmative defense. 

And for a further and separate affirmative reply 
to the said further and eighth affirmative defense the 
plaintiff hereby reiterates the allegations of its fur- 
ther and separate reply to the third affirmative an- 
swer and defense, and hereby makes the same a part 
of the reply to the said eighth affirmative defense 
with the same force and effect as though the same 
had been set forth herein at length. 

Plaintiff, for a further reply to the further gama 
ninth affirmative defense to the cause of action al- 
leged in the complaint, denies each and every allega- 
tion therein contained, except that plaintiff admits 
that defendant is a corporation, and, as such, issued its 
policy of insurance, as alleged in the said further and 
ninth affirmative defense, and admits that said policy 
contained the provisions mentioned in paragraph II 
of said ninth affirmative defense. 

And for a further and separate affirmative reply to 
the said further and ninth affirmative defense, the 
plaintiff reiterates the allegations of its further and 
separate reply to the third affirmative answer and 
defense and hereby makes the same a part of the re- 
ply to this ninth affirmative defense with the same 
force and effect as though the same had been set forth 


herein at length. 
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Plaintiff, for reply to the tenth affirmative defense 
to the cause of action alleged in the complaint, denies 
each and every allegation therein contained, except 
that the plaintiff admits that the defendant 1s a cor- 
poration, and as such, issued its policy of insurance 
as alleged in the said further and tenth affirmative 
defense, admits that plaintiff has been paid by the St. 
Paul Fire and Marine Insurance Company, and said 
Underwriters at Lloyds, the sum of $124,947.95. 


Plaintiff, for reply to the further and eleventh af- 
firmative defense to the cause of action alleged in the 
complaint, denies each and every allegation therein 
contained, except that plaintiff admits that defendant 
is a corporation, and, as such, issued its policy of 
insurance as alleged, and admits that said policy was 
in the form stated in said answer. ° 


And for a further and separate reply to the said 
further and eleventh affirmative defense, this plaintiff 
reiterates each and every allegation contained in the 
first and second and further and affirmative reply to 
the first separate affirmative answer and defense, and 


each and every allegation contained in the further 
and separate affirmative reply to the third separate 
affirmative answer and defense, and each and every 
allegation of the further and separate reply to the 
seventh affirmative defense, and makes the ne a 
part of its reply to the said eleventh affirmative de- 
fense with the same force and effect as though the 


same had been set forth herein at length. 
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WHEREFORE plaintiff prays judgment as in the 
complaint requested. 
GAME Y <a lGPRk, 
and HARRISON ALLEN; 
Attorneys for Plaintiff. 


UNITED STATES OF Pee Ree A, 

District of Oregon, 

County of Multnomah—ss. 

I, F. M. Warren, being first duly sworn, on oath 
depose and say that Iam the president of Alaska Port- 
land Packers’ Association, plaintiff in the within and 
foregoing reply, and that I have read the foregoing 
reply and know the contents thereof, that the same is 
true as L verily believe. 

FE. Me WARREN, 

Subscribed and sworn to before me this 16th day of 
October, 1911. 

[ Seal. } HARRISON ALLIEN 

Notary Public for Oregon. 


EGE A”: 
San Franeiseo, Cal., Oct. Ist, 1910: 
Mr. Frank M. Warren, President, 
Alaska Portland Packers’ Assn., Inc., 
San Mraneisco, Call 
Loss at Nushigac, Alaska. 
Dense Sytee 
Your favor of September 30, 1910, enclosing what 
perport to be proofs of loss to the several companies 
in interest have been received by the companies herein 
designated and the papers in connection with such 
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claim have been referred to me for examination and 


reply. 
TOTAL INSUR- 
ee le: 

I note representation of total 
insurance, whether valid or not, 
on said property at time of fire, 
as being one hundred fifty-two 
thousand one hundred forty-one 
and 9|100 dollars, on stock and 
supplies. 

ioe sCRIBED 
UNDERWRIT- 


ER SIN LONDON. 
Are accredited with “Open 


Cover” on salmon only “From 
midnight of date of sealing of 
tins or barrels not exceeding 90 
days, part of $250,000.” 

Sere AUL F. & M, 

iS: CO. 


Open cover, on salmon, only 
$26,626.04 (as apportioned) from 
reading of form attached, this 
cover seems to provide for Lloyds 
insurance of 177,135,250,000 stock 
companies policies of 27,500. St. 

: ee Paul F. & M. Co. not exceeding 

— 45,165. Total insurance provided 
Oe 

$322,605 

$322,665 
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APPORTION- 
MENT: 


Is based on the wording of the 
covers and specific contract with 
the St. Paul F. & M. |. Gomes 
which the stock compames have 
not before been advised, as this 
is a loss of stock and supplies on 
land it would seem just to ascer- 
tain the status of the several con- 
tracts as related to the pitmalm 
fire insuranee contracts, this can 
only be determined by the con- 
tracts as made with the insured 
corporation, and in order to pass 
judgment on such contracts, you 
are requested to comply with pol- 
icy conditions requiring: 

“Shall produce for examina- 
tion all books of account, bills, 
invoices and other vouchers * * 
at such reasonable place as may 
be designated. 

Kindly present all contracts of 
insurance or covers referring to 
stock or supplies for which claim 
is presented in so-called proofs of 
loss, at the office of E. J. jaime 
Room 606 Royal Building, San 
Francisco, Cal., at the hour of 
10:30 A. M. on Tuesday, Geis 
ber 4, 1910, for examination and 
to permit extracts and copies 
thereof to be made as provided by 
policy conditions. 
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STOCK IN- 
SURED 


SlOCK NOT 
DESTROYED: 


Pe PORTION- 
MENT OR SALV- 
AGE: 


Policy wording contemplates 
cover of stock and supplies in the 
frame building, additions, sheds 
adjoining and communicating oc- 
cupied asa salmon cannery. Evi- 
dence submitted indicates hang- 
ing line, Web and Gil Nets in the 
net, which did not adjoin and 
communicate with the described 
salmon cannery. 


Claim presented for total loss 
of lead, copper, zinc, caustic, soda, 
coal, tin, pipe and fittings, and 
other non-distructible supplies, 
and extras and for belting and 


hose usually insured with the ma- 
chinery item of policies, must bé 
questioned, and satisfactory evi- 
dence presented that effort was 
made to recover or save such de- 
scribed property at or after the 
fire, or of total destruction of the 


values as presented. 


There is no evidence attached 
to so-called proofs that covers is- 
sued, provide for participation in 
salvage, and the evidence of sup- 


plies saved is not sufficient. 
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Se eG ie 


EXAMINATION: 


There is no allowance for salv- 
age although there is attached to 
so-called proofs, a statement of 
supplies saved, it is not stated 
whether such supplies were re- 
moved from the burning building, 
or were stored in other building 
or locations on the property. 


In order to set forth all of the 
facts pertinent to the claimiiio, 
loss, you are requested, as provid- 
ed in policy, to present yourself 
at the office of E. J. Jolly, roam 
606 Royal Building, San Francis- 
co, Cal., on Tuesday morning, 
October 4th, 1910, at the hour of 
10:30 A. M. to comply with re- 
quirement of policies as follows: 

“And submit to examination 
under oath by any person named 
by this company.” 

Respectfully submitted, 
E. J. JOLIE 
Adjuster. 

Authorized by, and acting for 
National Union Fire Insurance 

Co: 

Wm. A. Drennan, Mer. 
Svea Insurance Company. 
Globe & Rutgers Fire Insurance 

a: 

Agricultural Insurance Company. 
Edward Burns Sons, 
General Agents. 
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EOL B. 
Same rancisco, Cal., Oct. 14th, 190! 


Mr. Frank M. Warren, President, 
Alaska Portland Packers’ Ass’n, 
Portland, Ore. 


Dear Sir: 


No claim for loss at Nushagak, Alaska. 
Document filed Sept. 30th, 1910, purporting to be 
Proofs of Loss, was defective, as evidenced by amend- 


ed statement filed by you while in San Francisco, and 


your attention is called to other defects that should 


be corrected, as follows: 


moO LAL IN- 


SURANCE: 


State in so-called proofs to be 
“One Hundred Fifty-two Thou- 
sand, One Hundred Forty-one 
and 9/100.” 

Your order to Broker dated 
Feb. 26th, 1910, is for $80,000. 
“To protect up cargo two months 
after landing” the cargo arrived 
May 26th, 1910, this cover should 
have been issued to expire July 
Zou, LOW” Seago, Fatstlat tune 
must have been supplies, and it ts 
fair to presume that your order a 
part of same letter to cover down 
cargo “for three months before 
loading, would have been called 
upon by you to contribute for any 
loss of supplies in excess of the 
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See PLibs: 


total of $27,500 fire insurance 
policies in force, had a loss by fire 
occurred destroying all of the 
supplies before they had _ been 
sealed in tins and become a por- 
tion of the season’s pack. Tt is 
therefore but just to the fire in- 
surance companies that appor- 
tionment of loss on supplies in- 
cludes such portion of insurance 
ordered to cover down cargo, as 
would be necessary to cover total 
value of supplies, at plant for use 
during the packing season. 


As you ordered total insurance 
of $250,000 and covers were se- 
cured by your broker in excess of 
that amount, it is only fair that 
all of the insurance ordered and 
obtained by your broker should 
be stated in correct proofs of loss. 


In so-called proofs, a sound 
value of $21,659.09 is given, this 
was the statement prepared by 
your Secretary, for the Adjuster 
in Portland, and included 10 per 
cent. for transportation, you file 
an amended statement adding 
$7,500.54 for freight and other ex- 


penses; will you have a statement 
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prepared from the books and 
vouchers of your office setting 
forth;—supplies at Nushagak 
left over from season of 1909, sup- 
plies shipped for season of 1910, 
supplies used in pack of 1910, and 
remaining supplies in the various 
buildings as per inventory of Oct. 
8th, 1910, to this will be added 
freight charges, as per schedule 
obtained from steamship com- 
pany delivering supplies at Nus- 
hagak. 

Your attention is called to that part of affidavit of 
October 7th, 1910, in reply to question: 

QO. “There is no allowance for salvage although 
there is attached to so-called proofs, a statement of 
supplies saved, it 1s not stated whether such supplies 
were removed from the burning building, or were 
stored in other buildings or locations on the proper- 
ty. 

A. Salvage shown in value of supplies necessary 


9 


to complete packing of salmon and these were also 
burned and are claimed under policies covering on 
supplies.” 

Kindly advise if it is your intention to convey in 
the above answer the claim that lacquer, benzine, oil 
and labels necessary to complete the packing of 28,- 
996 cases were in the Cannery Building at the time 
of the fire and were “also burned and are claimed 
under policies covering on supplies.” 
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In statement above referred to, there are a number 
of questions asked, to which you reply, “I do not 
know personally.” Youno doubt appreciate that you 
were not being interrogated personally, but as the 
President and representative of the Alaska-Portland 
Packers’ Association. Therefore the Association is 
in duty bound through its representatives to obtain 
the information asked for in the statement submitted 
to you, and you are requested to kindly ascertain the 
evidence from such of your assistants or employees 
who were at the fire to enable you as a representative 
of the association to reply specifically to the questions 
asked. If it is not possible for you to obtain such in- 
formation it would be necessary for the Companies in 
interest to obtain the services of an expert account- 
ant in Portland who can develop the information de- 
sired from the books and vouchers in the office of the 
Association, and by affidavits from your foreman and 
heads of department who were in Nushagak at time 
of fire. 

Apportionment of Loss: 

Enclosed herewith is a statement prepared for the 
Companies in interest, setting forth the loss appor- 
tioned to the several kinds of insurance issued and to 
be issued in so far as the evidence presented can be 
applied. It is very evident that the apportionment, 
which is made a part of so-called proofs of loss was 
prepared for the purpose of protecting insurance to 
the detriment of the fire insurance policies. 

This is not satisfactory or just, and such apportion- 
ment must be corrected to bind all of the insurance 
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issued or to be issued for which covers were or 
should have been provided by your broker on the 
explicit orders of the secretary of your association as 
neuerred to herein. 

Yours very truly, 

moRiICULTURAL INS. CO., OF WATERTOWN; 
IN ay 
jeeeBbr AND RUIGERS FIRE INS. CO., OF 
NEW YORK. 
ee INS. CO., OF GOTTENBURG, SWEDEN. 
Edward Brown & Sons, General Agents. 
MOMTIONAL UNION PEREeINs. CO., 
Wm. A. Drennan, Mer. 
Sly Avi h  cav, INSURANCE CO., 
Christensen & Goodwin, Managers, 
by Chas @iiistensen. 
Ost Ss STARE MENT. 

Cimon tie ALASKA-PORTLAND PACKERS’ 

ASSOCIATION, Portland, Oregon. 

BOSSA TT NUSHAGAKVALASI@s 

Ascertainment of loss from statements presented 


in support of claim: 


SUPPLIES, Original Marine Ins. & 
Claim. Freight. Wharfage. 

[EC NAY soaeeeceeneeeee, coe eee $ 178.62 $ 1.00 $ HM 
. st eee 2,976.52 79.25 120.16 
Wontents of Net HLOuUse: ...20:cc..ccc.ccccccccccses 2,238.81 16.00 90.98 
Cases, to be used in completing pack.... 3,506.25 1,299.80 142.54 
Supplies in Cannery Bldg. as per state- 

ment (9{30[10) destroyed ...............-.-++- 12,758.89 5,229.97 513.7% 
MernventOry walters f1GG)o-cscccctsacessss-+--sescones<enne=-2 $21,658.09 
TEER SADE: ceesteeecceep eet CeCe Cee $ 6,626.02 


Marine Ins. & Wharfage .............:::ccc0c000 $ 874.52 
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Total amended. (claim: .sc.csscccccccsscect cee ee 
Less 10 per cent added to original claim 


for delivery]... ee eee $ 1,969.09 


$29,159.63 


$ 7,500.54 
874.52 


TGONMERNORNY EME TRYOWES scececcereecnccancenes $19,690.00 
Supplemieritalmclaitn esse ea seen eee 
Less, Marine Ins. & Whig. ................-:0. 
$ 6,626.02 
ivieilto ny machine t= =e $26,316.02 
WD enduchenlachiitery eese.ssee ee eee 178.62 
Eel ites ece eases ee 1.00 
Cases to complete pack -...2.-ccccccccereeeereoeee 3,506.25 


Gerrits eecsstccccs-: soccer esse 1,299.80 4,985.67 
Supplies) dim stiventOry, cc-ssseeeeree eee $21,330.35 
MM erlwctemevetalls: -.....ccic sree. er ee 2,976.52 
SRE ec ectesvectccccssvevecee, eesseee ee 79.25 


$ 6,626.02 


$ 3,055.77 
MB CSS RG OMEN ecee.cec<sccese:cocacseecessesreesee eee $ 62.66 
ISTE Oh topper eee eeeeereacerre eee a ereccortecrderee .50 63.16 
Stolle ke Ab Cerro ese ereereeeeno $ 2,992.61 
Deduct for value to recover (1-2)............ 1,496.31 1,496.30 
Waluemof supplies and: 116tsS: .ccccccce secrete eer eee tener cee ener $19,834.05 
SALMON ACCOUNT. 
19,694 cases on vessel... eeeeeeeeeeeeteeeeee $88,623.00 
BeUCeCASeS OM DALPOS s...cci-.-cos.s-:s see 16,704.00 
POPIOORCASES Ab 94.501 ...cccceseocesenseacsesse ee $105,327.00 
PAROGGMCASeSHIM) CANS <...-<.--2-<-:..0c.-0s eee $112,482 
ASQ OO MCASES 17 CASES .....<.eccncocscecssseseseteeernes 18,000 
$130,482.00 
Valnemotmpackmit completed at $4.50 ipetmcase messes eeet mentee ete eee $235,809.00 
INSURANCE ACCOUNT. 
[k@gnals COUT Rages oe eee eee Snconnone ac ao atonganiroaAanobat eaocanS Soa TEMEaEO $177,135.00 
Mrmimemeomer (Sts (att) .......-<..2:.0. ee ee 45,165.00 
PEUTIVCMBINO CLES lee ectevs sic oe 2 eae che vaccsec. ancausnlaa tee eee ee 27,500.00 
200.08 


SHommerOMCOMPICEGMOLGUEN s......:..:.ssccsserteetm ee 
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Insured ordered of Broker (Letter Feb. 25th, 1910) oo... cececeeeseecene 
Lloyds authorized increase, 36750/48500 of $235,809.00 00... eecececeseeee 


Insurance provided to care for season’s Pack .uu.....cccseccscescccecesccseescecesecceesseeeee 


E. J. JOLLY, 


Adjuster. 
San Francisco, Cal., Oct. 12th, 1910. 
APPORTIONMENT. 
SUPPLIES :— 
Value ascertained (adjuster’s Statement) ....0.........eececceceseeeeeeeeeee 
Fire Insurance issued protecting supplies.................-:e-cceeeeeeeee $27,500.00 


Order February 25th, 1910, (“Up Cargo) must have been 
supplies, cover ordered, $80,000.00 for 60 days after 
arrival, must have been succeeded by order for $250.000, 
“for three months before leading’? which must have cov- 
ered supplies as there was no salmon in pack at such 


date, hence, other insurance must protect supplies for.... 52,500.00 


lesiedmandmoncdered (Melb. So tiiy LOO) s1css-cs:.s.cs-0ccoeccsesesosoeccccccaeceoee 80,000.00 


To cover loss on supplies :— 


TEvise@) TURAN: ceepeceencecen ee eee eee ee ee ee 11-32 part 


Suppltes and contents) of met howse <2 c.cc.cccsceee cece eceeecereeeeeceeee seers 


SALMON ACCOUNT :— 


Salmo meri easeSy 4.000 at 405 Ole. .csesscccscccccescecesscesezeceveecce cece 18,000.00 
To cover loss on salmon cases, 

Sic euelty Sat Ce eeerseescsreeee ree nevenscrececoc<nscnce= $ 20,682.10 

MB Ghiyzcl SG On ty eee nena eevee cence cease $164,118.85 

Si, Pew] Comoe cusses eee 45,165.00 


$229,965.95 

BION CASES, SEU Sel (SUS coapereese eee ere eee $112,482.00 
To cover loss of salmon in tins........ $112482.00 
Fire insurance excludes lacquer, la- 

bels and cases, 
Cases and freight................ $4806.05 
Laq. Lab’ls, & oifl.............. 1365.31 
JP Sc NG. ee renerecererereerecceeer errr 455.10 6626.46 
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$250,000.90 
1,545.00 


$251,545.00 


.... $19,834.05 


$ 6,817.90 
$13,016.15 


ee $19,834.05 


1,618.80 
12,846.10 
3,535.10 


$18,000.00 
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Fire Ins. Contributes on proportion 


OE sce casas sesstetec oes Sessa eiscscsteeseci tare eee $105,855.54 
Miremelnsunance 2. ee eee 19,063.30 9,531.65 
Eloyds) cover <.cc:260.4 eee 151,272.75 80,739.03 
St= Paul cover’ :2:22..2 5 eee 41,629.90 222 132 
$211,965.95 $112,482.00 
As apportioned :— 
Lioyds Fire St. Paul 
Cover. Ins. Cover. 
Supplies, 22.52 e ss: ee 13,016.15 6,817.90 
Salim Ome im! CASES secscese-seesseeee ceseee eee 12,846.10 1,618.80 3,535.10 
Salmon 311) CANS. sscc:csceceee ee 80,739.03 9,531.65 22,2 ilese 
$106,601.28 $17,968.35 $25,746.42 
SUMMARY. 
Sfp LS gerees eee os eee ec sezacvesscvecesancecteeeeeteceeeeaeme $19,834.05 Lloyds cover $106,601.28 
Sal OMT CASES) czcnc-s-s-cces-soceseseoesosetee eee $18,000.00 St. Paul Cover $25,746.42 
Swilhaaverey stot (SUC eee eee eee cS $112,482.00 Fire Insurance $17,968.35 
Totals” Jecowe $150,316.05 $150,316.05 
Lloyds $94,355.64 
IS, & ©), 18. St. Paul $25,631.95 
Apportionment submitted to Companies—fire $27,281.94 
$147,268.53 
IS, Jo OLE, 
Adjuster. 


EXT ae 


San Francisco, November 8, 1910. 


Alaska-Portland Packers’ Assn., 
Portland, Oregon. 
Gentlement: 


Enclosed report of adjuster for the fire insurance 


companies in interest is self explanitory. 


Claim Wor 


contribution on loss of supplies under order placed 
with your broker as set forth by Adjuster Jolly is be- 
lieved to be founded on facts and legal decisions on 
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similar apportionments support the claim as advanced 
in this apportionment. 

Freight is based on estimate presented by claim- 
ant corporation to companies interested on loss of 
building and machinery. There is no doubt that the 
same boat chartered to deliver materials for build- 
ing and machinery can also take all supplies neces- 
sary at the same time and at the same cost. 

Therefore, a pro rata allowance is made from all 
supplies necessary to reconstruct and equip the plant. 
This opinion is also borne out by similar adjustment, 
and also by the fact that a vessel can be chartered in 
San Francisco, at this time of sufficient capacity to 
take care of all supplies and materials set forth in the 
adjustment papers of all companies in interest. 

Arbitration can now be entered into if desired, and 
the suggestion of our adjuster in the matter be re- 
ferred to three competent attorneys, is approved of 
and if satisfactory to your corporation the necessary 
papers will be prepared and forwarded you for such 
appointment and appraisement. 

Respectfully submitted, 
SE INS. CO, OF GOTENBURG, SWEDEN. 


feobe AND RUTGERS FIRE INS. CO., OF 
NEW YORK. 
PeriCULTURAL INS, CO, OBAVATERTOWN, 
Ney’. | 
Edward Burns Sons. 
HPATIONAL UNION FIRE IN®& CoO., 


Wim. A. Drennan, Manager. 
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ADJUSTERS REEORT. 
Claim of Alaska-Portland Packers’ Ass'n. 
Portland, Oregon. 
FIRE AWNGUSEYGa, ALASI@s 


After careful 


consideration of the various docu- 


ments filed by claimant corporation, | desire to report 
my belief as to the proper award for loss to supplies 


and the proper apportionment of loss to the several 


policies and covers, presented by claimant, setting 


forth the existing conditions at time of fire. 


PeeeiBit “A” 


Is taken in its hteral construc- 
tion and is evidence used to substan- 
tiate the claim that insurance was 
not effected, as ordered by the Alas- 
ka-Portland Packers’ Association, 
under date of February 25th, 1a} 
and as the broker is the agent of the 
insured, failure to issue insurance 
as ordered cannot militate against 
policies obtained from fire insur- 
ance companies, furnishing in part 
only the amount of insurance plac- 
ed with said brokerage firm and the 
letter herein referred to is the basis 
on which claim is made that $80,- 
000 ordered to cover up cargo, five 
days before loading at Portland, 
was intended to protect the up car- 
go set forth in statement of claim- 


ant designated. 
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Pea BIT “BY” 


mexHiBIT “B” 
PeCHIBIT “A” 
EXHIBIT “C” 


To the value of $69,802.83, said 
up cargo being supplies to be used 
in the packing of salmon during the 
yeomlQl0. Itisanmevident tact that 
the Alaska-Portland Packers’ Asso- 
ciation would not order $80,000 of 
insurance to cover up cargo on $69,- 
802.83 worth of supplies on ship. It 
is therefore necessary to add sup- 
plies at Nushagak, left ove: from 
pack of 1909 evidenced on same. 


To the value of $14,451.31 the to- 
tal of said being $84,254.14 evident- 
ly the supplies ordered covered by 
letteiereicrred 10 as 


Said order contemplating, cover- 
ing said supplies five days prior to 
shipment from Portland, the marine 
risk while in transit to Nushagak, 
and to cover supplies for two 
months after arrival at Nushagak. 
As evidenced that the insurance of 
$80,000 on said up cargo was never 
issued by broker, instructed so to 
insure by the Alaska-Portland 
Packers’ Associasion: 


Is submitted being the copy of the 
telegram wired from Portland by 
C. P. Saggent, the brother-in-law of 
broker Harrison acting for said 
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Preeti “A” 


claimant corporation in the placing 
of insurance; the insurance was ord- 
ered issued to take effect five days 
prior to sailing of the vessel from 
Portland and to cover two months 
after arrival of said vessel at Nusha- 
gak. As the vessel arrived at Nus- 
hagak, May 26th, 1910, there was a 
deficit of insurance for that period 
of sixty days of $52,500, there being 
no insurance issued at that time ex- 
cepting $27,500 issued to cover fire 
risk only at Nushagak, from May 
Ist, 1910. Itis hardly probable that 
had fire destroyed supplies to the 
extent of $84,254.14, that claimant 
corporation would have permitted 
their broker to evade payment of 
$52,500, which he failed to place on 
such supplies, had they burned be- 
fore any portion of said supplies 
had became part of the salmon 
pack; therefore, following the same 
line of reasoning it is claimed that 
second part of the order for insur- 


ance as per 


Insuring down cargo to the 
amount of $250,000, three months 
before loading was certainly intend- 
ed to take up the insurance on sup- 
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plies at the expiration of the origin- 
al order of $80,000 on up cargo. If 
such was not intended it would not 
have been necessary to issue the 
cover for ninety days prior to ship- 
ment of down cargo, as it is a well 
known fact that for sixty days or 
more of that period, the down cargo 
would remain supplies, there being 
little or no salmon packed prior to 
thirty days before sailing from Nus- 
hagak. Therefore failure of the 
broker to comply with instructions, 
cannot be operated to the detriment 
of the fire insurance, that was is- 
sued as part of the $80,000 ordered 
February 25, 1910, and it is there- 
fore necessary to either apply $52,- 
500 of the $250,000 ordered to cover 
supplies prior to supplies becoming 
a part of the salmon pack, or else it 
is necessary for the broker to issue 
$52,500 of additional insurance to 
protect the supplies to the value oi 
$80,000 for the period in which such 
supplies could not be considered 
down cargo of salmon. Claimant 
corporation must look to the broker 
for contribution for loss on supplies 
for 52500|80000, of the loss, thereon 
as apportioned by the representa- 
tive of the five insurance companies 
MiMi Leresii. 
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SUPMILiS 
EXE eT “5 


EEUU TIE “ID 


Saiki “DY 
heeaiBil “B” 


Has been segregated so that 


Sets forth only such supplies as 
were in the cannery building at time 
of fire for which the fire insurance 
policies can be called on for contri- 


bution. 
Is based on the prices set forth in 


Less 10 per cent. as fire insurance 
is not liable for advanced sums on 
shipments to Alaska, “intended to 
cover use of money, trouble, and ex- 
pense of buying and assembling 
goods, in this respect. A fire insur- 
ance contract differs from a marine 
contract; under fire insurance the 
company reserves the right to re- 
place the property, with like kind 
at time and place of fire at lowest 
cash market value, consequently in 
place of adding 10 per cent. to tie 
invoice, the adjuster claims the 
right to discount the invoice prices 
an average of at least 3 per cent. for 
cash; such discount being easily ob- 
tainable in the purchases of this 
quantity of merchandise at time of 


fire. 
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ePPORTION- 
MENT: 


EXHIBIT “E” 


Is quite complicated, and there 
are hardly two persons who would 
apportion loss in the same manner 
for the reason that ordinarily fire 
and marine imsurance are never 
mixed in the covers, for the reason 
that the printed conditions of the 
policies are entirely at variance and 
contribution under a fire policy 
would be entirely changed by the 
application of marine insurance pol- 
icy wording. 

As apportioned and set forth in 

The award makes fire and marine 
insurance contribute in full for loss 
of supplies and salmon, and is the 
result of the combined efforts of a 
well known marine adjuster and the 
adjuster for the fire insurance com- 


panies in interest. 
It will be noted that the value of 


cases necessary to complete, pack 
is removed from the item of sup- 
plies, and is transferred so that loss 
is paid by the marine insurance, for 
the reason, the fire insurance con- 
tract eliminated liability for labels. 
lacquer, and cases not completed at 
time of fire, while the marine con- 
thaets are drafted so as to cover 
goods sealed at midnight at the val- 
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ue of $4.50, the same as it would 
cover were such cases lacquered, la- 
beled and cased complete. 

It is respectfully suggested that 
this communication be referred to 
the claimant corporation, with the 
request that they select an attorney 
to act with an attorney to be seleer 
ed by the insurance companies in 
interest, together with an umpire 
to be chosen by the said attorneys 
for the purpose of determining the 
liability existing under the covers 
and policies as ordered, deliverec. 
and not delivered to the saidv¢lamaum 
ant corporation by their broker. 
Respectfully submitted, 

FE. J. JOLLA 
Adjuster. 


[Endorsed]: Reply.” Filed October 16,1908 
G. H. MARSEE 
Clem 


And afterwards, to wit, on Monday, the 16 day of 
October, 1911, the same being the 13th Judicial 
day of the Regular October, 1911, Term of said 
Court; Present: the Honorable ROBERT |S 
BEAN, United States District Judge presidimes 
the following proceedings were had in said cause, 


to-wit: 
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[Order Setting Cause for Trial. ] 


In the Circuit Court of the United States, for the 
District of Oregon. 


mesh A-PORTLAND PACKERS’ ASSOCIA- 


ILI OANE 
vs. 
mlOBE & RUTGERS FIRE INSURANCE COM- 
EY. 


INO 37 59. 
October 16, 1911. 
iow, at this day, on motion of Mr. Charles H. 
Carey, of counsel for the plaintiff in the above en- 
titled cause, It is ORDERED that this cause be, and 
the same is hereby, set for trial for Thursday, No- 
vember 28, 1911. 


And afterwards, to wit, on the 31 day of October, 
1911, there was duly filed in said Court, a Sup- 
plemental Complaint, in words and figures as 


follows to wit: 
[Supplemental Complaint. | 


In the Circuit Court of the United States, for the 
District of Oregon. 
Pee si A-PORTLAND PACKERS’ ASSOCIA- 
TION, a corporation, 
Plaintiff, 
VS. 
meoBpek AND RUTGERS FIRE INSURANCE 
COMPANY, a corporation, 
Defendant. 
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The plaintiff by leave of the Court first obtammedr 
herewith presents and files this its supplemental com- 
plaint in the above entitled action and alleges: 

iF 

That since the filing of the complaint plaintiff has 
recovered from the debris of the fire in the complaint 
mentioned, to wit, 15,000 pounds of metals consisting 
of tin, lead and zinc and dross, that had been miele 
and run together by the action of the said firéyiima 
1838 cases of salmon in tins, all more or less damaged 
as the result of said fire. That the said salvage was 
obtained with great difficulty and expense by the 
plaintiff during the summer of 1911, after thisiemes 
was begun and after the answer to the complaint was 
filed therein. That the said metal was taken from 
Alaska, via Portland, Oregon, to San Francisco;/@ae 
ifornia, and the said salmon was brought from Alaska 
to Portland, Oregon, with the utmost diligence and 
despatch and by the first ship available fcr the 
transportation thereof, and was subsequently sold by 
the plaintiff under the circumstances hereinafter more 
fully shown. 

ine 

That the plaintiff believed at the time it madeume 
proofs of loss and sworn statements of loss, and at 
the time it filed its complaint that its property was 
wholly destroyed and lost. That the plaintiff had 
no knowledge, and had no means of knowing that 
there was any salvage upon any of its property cover- 
ed by the policy of insurance mentioned in the com- 
plaint issued by the defendant until after the com- 
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plaint and answer were filed in this action, and did 
not know and had no means of knowing the value of 
the property saved or the amount of the expense that 
would be incurred in connection therewith until the 
said property was brought from Alaska, which was in 
September, 1911. That plaintiff, as soon as it receiv- 
ed information that the said property had been re- 
covered, notified the defendant, and also notified all 
of the other insurance companies having policies of 
insurance upon the said property, but neither the de- 
fendant nor any of the said insurance companies gave 
plaintiff any instructions or advice as to the dispo- 
Simon ‘of the said property or any thereof. That 
thereafter the plaintiff, on the arrival of the said ship 
“BERLIN” and on receipt of the said metals and sal- 
mon, procured offers for the sale of said property for 
mieraccount anc for the benefit of the plaintiff and all 
of the said insurance companies, in so far as they had 
any interest therein, and having received offers for 
the purchase of both metals and salmon, plaintiff not- 
ified the defendant thereof, and each and all of the 
said insurance companies, in writing, and stated the 
prices offered, and inquired of the said defendant and 
each and all of the said insurance companies, severally 
and separately, whether it or they, or any of them, had 
any instructions with regard to the sale of the same 
at the said prices or at any other prices, and whether 
it, they or any of them would agree that the said plain- 
tiff might make sale of the same at the same or any 
other prices, or whether the plaintiff should hold part 
or all of the said goods for a higher price, and also 
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advised the defendant and each and all of the said in 
surance compaines, that the plaintiff had thoroughly 
canvassed the market and was unable to find any bet- 
ter offers, and advised the said defendant and each of 
the said insurance companies that if it did not, and the 
said other insurance companies did not agree to the 
sale of the said property at the said price or other 
prices, and if the plaintiff did not receive other in- 
structions or objections, or if the plaintiff did not hear 
from the defendant, or any of the said insurance com- 
panies at all, that after waiting a reasonable time the 
plaintiff would assume that the defendant and the said 
other insurnce companies acquiesced in the sale of a 
part or all of the said goods and the plaintiff would 
proceed to realize the greatest possible amount of 
money and sell the same for account of “whom it may 
coneem.” 

That neither the defendant, nor any of the said im 
surance companies made any response to the said 
communication, and neither the defendant nor any of 
the said insurance companies objected to the proposed 
sale. That after waiting a reasonable time, the plain- 
tiff sold the said property and all thereof, in the month 
of October, 1911. 

IMO, 

That the metal saved was valueless to the plaintiff, 
and it could not be used in plaintiff's cannery business 
because it was commingled, but it had a value as 
scrap metal for smelting purposes only. That the 
gross value thereof for the latter purpose was $2 
200.00, and the plaintiff sold the same for that sum, 
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and the said sum was the highest and best price that 
the plaintiff could or did obtain therefor. That the 
expense of recovering the said metal and of trans- 
porting the same from Nushagak to Portland for sale 
was $491.69, leaving a balance from the proceeds of 
tne sard sate of $1,708.31. That this last named 
amount should be deducted from the sum of $29- 
159.63, the whole amount of the loss on materials and 
supplies as shown in the plaintiff’s proofs of loss and 
in its complaint alleged, leaving the amount of the 
loss upon materials and supplies insured as _ $27,- 
451.32. 
IV. 

That the salmon recovered as aforesaid was unsal- 
able and of no marketable or other value in the con- 
dition in which it was when recovered, and that in 
order to put the same into condition so that it could 
be sold, it was necessary to re-process the same and 
to re-laquer the cans in which it was contained, and 
to pack the same in boxes, and to transport the same 
to Portland, Oregon, all of which the plaintiff did at 
its own expense, and that the total outlays and ex- 
penses incurred in recovering the said salmon and in 
preparing the same for sale and in transporting the 
same to Portland, Oregon, and in making sale of the 
same, including marine insurance on the same while 
en route, was an@ is $2,753.05. That the plaintiif-sold 
1835 cases of the said salmon in October, 1911, at 
$2.00 per case, amounting in all to the sum of $3,- 
670.00, and the remaining three cases were used as 


samples in making the said sale and being so destroy- 
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ed were of no value and brought no price. That the 
said sum of $3,670.00 was the highest and best price 
that could be or was obtained for the said salmon so 
recovered and was and Is the fair and reasonable val- 
ue thereof. That the net proceeds of the sale of the 
said salmon was and is $933.60, and that the plaintiff 
holds the same for account of the several insurance 
companies, including the defendant, that had policies 
of insurance on plaintiff's salmon, each in proportion 
to the amount of its insurance, and said amount of its 
insurance, and said amount of $933.60 should be de- 
ducted from the sum of $125,610.44, the total amount 
of loss on salmon as claimed in plaintiff's proofs of 
loss and stated in the complaint. 

WHEREFORE plaintiff prays relief as in the com- 


plaint. 
CAREY & KER 


Attorneys for Platine 
SlATE OF OREGON 


County of Multnomah—ss. 

I, FRANK M. WARREN, JR., being first vais 
sworn depose and say that I am secretary of ALAS- 
KA-PORTLAND PACKERS’ ASSOCIA TI@GRS 
plaintiff in the above entitled action, that I have read 
the foregoing supplemental complaint, know the con- 
tents thereof and that the same is true, as I verily be- 


lieve. 
FRANK 'M. WARREN, JR. 
Subscribed and sworn to before me this 30th day of 
October, 1911. 
[Notarial Seal. ]} G. CP NISi Ue 
Notary Public for Oregon. 
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[Endorsed]: Supplemental Complaint. Filed Oct. 


ole 1911. 
Gor. Maa Sine 


Clerk District of Oregon. 
And afterwards, to wit, on Saturday, the 6 day of No- 
vember, 1911, the same being the 30 Judicial day 
Omoicnecemlan October, 1911, lerm of said Court; 
Present: the Honorable ROBERT S. BEAN, 
Winited™Statess District Judge presiding, the fol- 
lowing proceedings were had in said cause, to- 

wit: 
[Order Allowing Supplemental Complaint to be 

Filed. | 
In the Circuit Court of the United States, for the 
District of Oregon. 
ae SkA-PORTLAND PACKERS’ ASSOCIA- 
THONG 
VS. 
Seon «& RUTGERS FIRE INSURANCE COM 
eNY. 
No. 3739. 
Nevember 6. 1911 

Now, at this day, comes the plaintiff by Mr. Charles 
H. Carey, of counsel, and the defendant by Mr. Jos- 
eph Simon and Mr. Ira A. Campbell, of counsel, 
whereupon, on motion of said plaintiff, it is ORDER- 
ED that it be, and it is hereby, allowed to file a sup- 
plemental complaint herein, and that said defandant 
be, and it is hereby, allowed ten days after the filing 
of said supplemental complaint in which to file its 


answer thereto. 
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And afterwards, to wit, on the 21 day of November, 
1911, there was duly filed in said Court, an An- 
swer to Supplemental Complaint, in words and 


figures as follows to wit: 
[Answer to Supplemental Complaint. ] 


In the Circuit Court of the State of Oregon for the 
County of Multnomah. 


ALASKA PORTLAND PACKERS’ ASSO@GES 
TION, a corporation, 
Plata 
VS. 
GLOBE & RUTGERS FIRE INSURANCE CGaae 


PANY, a corporatiom 
Defendant. 


Comes now the defendant above named and, in an- 
swer to the allegations of the supplemental complaint 
on file herein, admits, denies and alleges as follows: 

lle 

Defendant has no knowledge or information of the 
allegations contained in paragraph I of said supple- 
mental complaint sufficient to form a belief as tote 
truth thereof, and basing its denial upon that ground, 
denies each and every allegation contained therein. 

II. 

Answering unto the allegations of paragraph 2 of 
said supplemental complaint, defendant has no knowl- 
edge or information sufficient to form a belief as to 
the truth of that portion of said paragraph alleging 
that plaintiff believed at the time it made its proofs 
of loss and sworn statements of loss, and at the time 
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it made its complaint, that its property was wholly 
destroyed and lost, and, basing its denial upon that 
ground, denies each and every allegation therein con- 
tained. 

Further answering unto the allegations of said 
paragraph, defendant denies that plaintiff had no 
knowledge and had no means of knowing, or had no 
means of knowing, that there was any salvage upon 
any or all of its property covered by the policy of in- 
surance, mentioned in the complaint, issued by the 
defendant, until after the complaint and answer were 
filed in this action, and did not know, or did not know, 
and had no means of knowing, or had no means of 
knowing, the value of the property saved, or the 
amount of expenses to be incurred in connection 
therewith until said property was brought from 
Alaska, which was in September, 1911. Defendant 
further denies each and every allegation contained 
therein. 

Defendant has no knowledge or information suffi- 
cient to form a belief as to the truth of that portion 
of said paragraph alleging that plaintiff, as soon as 
it received information that the said property had 
been recovered, notified the defendant and also noti- 
fied all of the other insurance companies having poli- 
cies of insurance upon said property, and, basing its 
denial upon that ground, denies each and every: said 
allegations, except that it admits that, subsequent to 
September, 1911, plaintiff notified this defendant that 
a portion of said property had been recovered. 

Defendant admits that it did not give plaintiff any 
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instructions or advice as to the disposition of said 
property, or ay Tereer 

Answering unto the remaining allegations of said 
paragraph, defendant has no knowledge or informa- 
tion of the allegations therein contained sufficient to 
form a belief as to the truth thereof, and, basiijggige 
denial upon that ground, denies each and every of 
the allegations there contained, except that it ad- 
mits that plaintiff inquired of defendant as to whether 
or not it had any instructions with regard to the sale 
of said metals and salmon, and admits that at didi 
agree to the sale of said property, and admits that 
plaintiff notified defendant that, if 1t did not receive 
any instructions or objections, plaintiff after waiting 
a reasonable time would assume that defendant ac- 
quiesced in the sale of a part or all of said goods. 

Defendant further admits that it did not make any 
response to the communications received from plain- 
tiff, and that it did not object to the sale of said)prepe 
enim 

Defendant denies each and every of the other alle= 
gations contained in said paragraph. 

Bll 

Answering unto the allegations of paragraph 3, de- 
fendant denies that portion alleging that the metal 
saved was valueless to plaintiff and could not be used, 
or could not be used, in plaintiff's cannery because it 
was commingled but admits that it had a value as 
scrap metal for smelting purposes only. 

Defendant has no knowledge or information suf- 
ficient to form a belief as to the truth of that portion 
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of said paragraph alleging that the gross value of 
said metal, for the purpose of smelting, was twenty- 
two hundred (2200) dollars, and that plaintiff sold 
the same for that sum, and that said sum was the 
highest and best price that plaintiff could or did ob- 
tain therefor, and, basing its denial upon that ground, 
denies that the gross value of said metal for smelting 
was twenty-two (2200) dollars, and that plaintiff, or 
that plaintiff, sold the same for that sum, and that 
said sum, or that said sum, was the highest and best, 
or highest or best, price that plaintiff could or did 
obtain therefor. 
Ji 

Defendant admits that portion of paragraph [IV of 
said supplemental complaint, alleging that the salmon 
recovered, as aforesaid, was unsalable and of no mark- 
etable value in the condition in which it was when re- 
Severed, and that, in order to put the same into condi- 
tion so that it could be sold, it was necessary to re- 
process the same and to relacquer the cans in which 
it was contained and to pack the same in boxes. 

Defendant has no knowledge or information suf- 
metent to form a belief as to the truth or falsity of the 
remaining allegations of said paragraph, and, basing 
its denial upon that ground, denies each and every of 
said remaining allegations therein contained, except 
that it admits that it is informed that plaintiff sold 
eighteen hundred and thirty-five (1835) cases of said 
ewinom in October, 1911, at two (2) dollars per case, 
and that the three remaining cases were used as sam- 


ples in making the said sale, and, being so destroyed 
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and of no value, brought no price, and as to whether 
or not said price was a fair market price this defend- 
ant is without knowledge or information thereof. 

Defendant denies that the net proceeds of the said 
sale of said salmon was and jis or was or is, nine hun- 
dred and thirty-three and 60/100 (933.60) dollars, but 
admits that defendant holds the proceeds of said sale 
for the account of the several insurance companies in- 
terested. 

Defendant denies each and every the remaining al- 
legations of said paragraph. 

WHEREFORE, defendant prays that the above 
entitled action may be dismissed with costs, and that 
the defendant may have such other and further reliez 
as may be deemed meet and equitable in the prem- 
ises. 

GLOBE & RUTGERS FIRE INSURANCE CG 
PAY , 
By Arthur M. Brown; 
Its General Agen 
PAGE, McGUTCHEON, KNIGHT & OLN 
DOEPH, MALLORY, SIMO MS GERR IN, 
Attorneys for Defendant. 


Sidr OF CALIFORDUES 

City and County of San Francisco—ss. 

ARTHUR M. BROWN, being first duly sworn, on 
oath deposes and says: 

That he is a member of the firm of Edward Bromma 
« sons, General Agents of Globe & Rtitgetrs Firemam 
Insurance’ Conipany, a corporation, ime 


above-named defendant. 
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That he has read the foregoing answer to the sup- 
plemental complaint herein, knows the contents 
thereof, and believes the same to be true. 

ARTHUR M. BROWN, 

Subscribed and sworn to before me, this 20th day 


of November, 1911. 
FRANK L. OWEN, 


Notary Public in and for the City and County of 
San Francisco, State of California. 
[Endorsed]: Answer to Supplemental Complaint. 
fied Wov. 21, 1911. 
CG. Jel UNI Sil, 
Clerk District of Oregon. 
And aiterwards, to wit, on Tuesday, the 28th day of 
November, 1911, the same being the 50th Judicial 
day of the Regular October, 1911, Term of said 
Court; Present: the Honorable ROBERT S. 
BEAN, United States District Judge presiding, 
the following proceedings were had in said cause, 
to-wit: 
[Minutes of Trial Nov. 28, 1911—Motion to Consoli- 
date Cause for Trial. ] 
Im the Curcuit Court of the Umted States, for the 
District of Oregon. 
Pee SsKA-PORTILAND PACKERS ASSOCIA- 
ITO UNG 
vs. 
meOBE & RUTGERS FIRE INSURANCE COM- 


PANY: 
No. 3739. 


November 28, 1911. 
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Now, at this day, on motion of Mr. John M. Gearin, 
of counsel for the defendant in the above entitled 
cause, It is ORDERED that the appearance of Mr, 
Ira A. Campbell be entered as of counsel for geal 
defendant; and thereupon comes the plaintiff by Mr. 
Charles H. Carey and Mr. Harrison Allen, of coumece 
and the defendant by Mr. Ira A. Campbell and ig 
John M. Gearin, of counsel, whereupon this being the 
day set for the trial of this cause, said plaintifff moves 
the Court to consolidate for trial this cause and Cause 
No. 2727 in which this plaintiff is plaintiff and Na- 
tional Union Fire Insurance Company is defendant, 
Cause No. 2728 in which this plaintiff is plaintiff and 
Svea Fire Insurance Company is defendant, and cause 
No. 3740 in which this plaintiff is plaintiff and Agri- 
cultural Insurance Company is defendant, and the 
Court having heard the arguments of counsel will ad- 
vise thereof. 

And thereupon come the following named jurors to 
try the issues joined, viz: Frank Hatton, F. G. But 
fum, G. W. Waldron, Wm. D. Wheelwright, John H. 
Haak, Herbert Greenland, Edgar |. Daley, Preauam 
Haines, C. W. Kruse, J, T. Wilson, Fred Hampton 
and George Ridings, twelve good and lawful men ot 
the district, who being accepted by both parties and 
duly empaneled and sworn proceed to hear the evi- 
dence adduced, and the hour of adjournment having 
arrived the further trial of this cause is continued un- 
til tomorrow, Wednesday, November 29, 1911. 

And afterwards, to wit, on Wednesday, the 29 day oi 
November, 1911, the same being the 5lst Jidiemm 
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day of the Regular October, 1911, Term of said 
Court; Present: the Honorable ROBERS = 
BEAN, United States District Judge presiding, 
the following proceedings were had in said cause, 


toAwit: 


[Minutes of Trial, Nov. 29, 1911—Causes Consolidat- 
ed for Trial. ] 


In the Circuit Court of the United States, for the 
District of Oregon. 
No. 3737. 
Mp SGkKA-PORTLAND PACKERS’ ASSOCIA- 
ON, 
VS. 
Mm TIONAL UNION FIRE INSURANCE COM- 
PANY. 
INGE Sisto 
ALASKA-PORTLAND PACKERS’ ASSOCIA- 
Dion, 
VS. 
SVEA FIRE INSURANCE COMPANY. 
| Non 3730: 
PEASKASPORTLAND PACKERS’ ASSOCIA- 
TION, 
VS. 
LOBE & RUTGERS FIRE INSURANCE COM- 
PAN. 
No. 3740. 
PLASKA-PORTLAND PACKERS’ ASSOCIA- 
TION, 
VS. 
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AGRICULTURAL INSURANCE COMPANES 
November 29, 1911. 

The above entitled causes were submitted to the 
Court upon the motion of the plaintiff to consolidate 
said causes for trial, and it appearing to the Coun 
that the above entitled causes are of like naturegama 
relative to the same question, and to avoid unneces- 
sary cost and delay and that it 1s reasonable so to do, 
IT [IS ORDERED that said causes be, and the’samne 
are hereby, consolidated for trial, to which order de- 
fendant excepts and the exception is allowedsiaame 
thereupon come the parties hereto by their counsel as 
of yesterday, and the jury empaneled herein bem 
present and answering to their names, the trial of 
these causes is resumed and the said jury having 
heard the evidence adduced and the hour of adjourn- 
ment having arrived the further trial of these causes 
is continued until Friday, December 1, 1911. 


And afterwards, to wit, on Friday, the 8 day of De- 
cember, 1911, the same being the 58th Judicial 
day of the Regular October, 1911, Terti ofteam 
Court; Present: the Honorable ROBERT S. 
BEAN, United States District Judge presiding, 
the following proceedings were had in said cause, 
to-wit: 

{Minutes of Trial Des 8, 1911—Motion for 
Directed Verdict. | 


In the Circuit Court of the United States, for the 
District of Oregon. 
Moms 737. 


vs. Alaska-Portland Packers’ Asso. 115 
ALASKA-PORTLAND PACKERS’ ASSOCIA .- 


THON, 
vs. 
NATIONAL UNION FIRE INSURANCE COM- 
PANY. 
No. 3738. 
ALASKA-PORTLAND PACKERS’ ASSOCIA- 
TION, 
Vs. 

SVEA FIRE INSURANCE COMPANY. 
Nowa7s9. 
PLASKA-PORTLAND PACKERS’ ASSOCIA- 

TION, 
VS. 
GLOBE & RUTGERS FIRE INSURANCE COM- 
PANY. 
No. 3740. 
eA SKA-PORTLAND PACKERS’ ASSOCIA- 
TION, 
VS. 


MGeERicCULTURAL INSURANCE COMPANY. 
December 8, 1911. 

Now, at this day, come the parties hereto, by their 
counsel as of yesterday, and the jury empaneled here- 
in being present and answering to their names, the 
trial of this cause is resumed. And thereupon, at the 
close of all the testimony, said defendants moved the 
Court to direct verdicts in these causes in favor of the 
defendants. And the Court proceeds to hear the arg- 
uments upon said motion, and the hour of adjourn- 
ment having arrived, the further trial of this cause is 
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continued until tomorrow, Saturday, December 9, 

1911. And IT IS ORDERED that the jury emipane 

eled herein be excused from attendance upon this 

Court until Monday, December 11, 1911 at ten o €logk 

PX IML. 

And afterwards, to wit, on Tuesday, the 12 day of 
December, 1OMMinersame bene tireton Judicial 
day of the Regular October, 1911, Term of said 
Court; Present: the Honorable ROBERT SG. 
BEAN, United States District Judge presiding, 
the following proceedings were had in said cause, 
to-wit: 

[ Minutes of Trial, Dec. 8, 1911—Motion for Directed 

Verdict Denied, Verdict and Judgment. | 
In the Circuit Court of the United States, for the 
District of Oregon. 


Nigneoe7. 
ALASKA-PORTLAND PACKERS’ ASSOCIA- 
TION, 
vs. 
NATIONAL UNION FIRE INSURANCE COM- 
PANY. 
Now3738. 
ALASKA-PORTLAND PACKERS’ ASSOCIA- 
TON, 
VS. 
SYEA FIRE INSURANCE COMPANY. 
No. 3739. 
ALASKA-PORTLAND PACKERS’ ASSOCIA- 
mION, 


VS. 


vs. Alaska-Portland Packers’ Asso. V7 
GLOBE & RUTGERS FIRE INSURANCE COM- 


PANY. 
No. 3740. 
ALASKA-PORTLAND PACKERS’ ASSOCIA- 
TION, 
WS 


mGckICULTURAL INSURANCE COMPANY. 
December 12, 1911. 


Now, at this day, come the parties hereto, by their 
counsel as of yesterday, and the jury empaneled here- 
in being present and answering to their names, the 
trial of this cause is resumed. Whereupon, this cause 
having been submitted to the Court upon the mo- 
tion of the defendants for an order directing the jury 
to return verdicts in these causes in favor of said de- 
fendants, and the Court being now fully advised in 
fegpremises, 1f IS ORDERED AND ADJUDGED 
that said motion be, and the same is, hereby denied. 
And thereupon said jury proceed to hear the argu- 
ments of counsel, and having heard all the evidence 
adduced and the arguments of counsel and the charge 
of the Court, retire in charge of proper sworn offi- 
cers to consider of their verdicts. 

And thereafter said jury return into Court the fol- 
lowing verdicts, viz: 

ViERDic yr, 
aba sKA-PORTLAND PACKERS ASSOCIA- 
TION, a corporation, 


PAlaitn tift, 
vs. 
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NATIONAL UNION FIRE INSURANCE Gai 
PANY, a corporation, 
Defendant. 


We, the jury in the above entitled action, find for 
the plaintiff in the sum of $7,486-80|100 and interest 
trom Weer. Sth, 1910qMleparck 

WM. D. WHEELWRIGHT, 


Foreman.” 
VERDICT. 


“ALASKA-PORTLAND PACKERS’ ASSOGiES 
TION, a corporation, 


Plaintiie 
vs. 
SVEA INSURANCE COMPANY, a corporation 
Defendant. 


We, the jury in the above entitled action, find for 
the plaintiff in the sum of $6,987-68|100 and interest 
inom Decr. Sth, 1910; tillieanae 

WM. D. WHEELWRIGH® 


Foreman.” 


VERIDIEC I. 


“ALASKA-PORTLAND PACKERS’ ASSOGiES 
TION, a corporation, 
Plaintiim 
VS. 
GLOBE & RUTGERS FIRE INSURANCE CG@Re 
RAN Y, a corporation, 
Defendant. 
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We, the jury in the above entitled action, find for 
the plaintiff in the sum of $4,991.20 and interest from 
Decr. 8th, 1910, till paid. 

WM. D. WHEELWRIGHT, 
Foreman.” 


VWERIDICT. 


Bye ASKA-PORTLAND PACKERS’ ASSOCIA- 
TION, a corporation, 


Plaintiff, 
VS. ; 
PGRICULTURAL INSURANCE COMPANY, a 
corporation, 
Defendant. 


We, the jury in the above entitled action, firnd for 
the plaintiff in the sum of $2,994.72 and interest from 
Decr. 8th, 1910, till paid. 

WM. D. WHEELWRIGHT, 
Foreman.” 
which verdicts are each received by the Court and 
ordered to be filed. 


[Judgment Entry. | 


In the Circuit Court of the United States, for the 
District of Oregon. 
PaeASKA-PORTLAND PACKERS’ ASSOCIA- 

TION, 
VS. 
CeOpmn @ RUTGERS FIRE INSURANCE COM- 


PANY. 
No. 3739. 


December 12, 1911. 
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This cause having been tried upon the pleadings 
and the evidence before a jury, and said jury having 
returned into Court a verdict in favor of said plaintiff 
and against said defendant, for the sum of $4,97imze 
and interest from December 8, 1910, until paid, mak- 
ing in all the sum of $5,293.95, it is therefore Consid- 
ered that said plaintiff do have and recover of and 
from said defendant said sum of $5,293.95, together 
with its costs and disbursements herein, taxed at 
$140.07, and that execution issue therefor. 

And on motion of said defendant It is ORDERED 
that defendant be, and is, hereby, allowed twenty days 
from this date within which to file a motion to set 
aside said judgment and for a new trial herein, and 
that execution upon said judgment be stayed for said 
twenty days. And it is further Ordered that said de- 
fendant be and it is hereby allowed until January 1, 
1912, within which to prepare and submit a bill of ex- 
ceptions herein. 


And afterwards, to wit, on the 19 day of December, 
1911, there was duly filed in said Court, a Motion 
for New Trial, in words and figures as follows 
to wit: 

[ Motion for New Trial. ] 

In the Circuit Court of the United States, for the 
District of Oregon. 
ALASKA-PORTLAND PACKERS’ ASSOGiI= 

TION, a corporation, 


Plaintrte 
VS. 
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E2OPRE & RUTGERS FIRE INSURANCE COM- 
Eye 2 corporation, 
Defendant. 


Now comes the defendant in the above entitled ac- 
tion, by Page, McCutcheon, Knight & Olney and 
Dolph, Mallory, Simon and Gearin, its attorneys, 
and moves the Court to set aside the judgment herein 
entered and for a new trial, for the following causes: 

1. Insufficiency of the evidence to justify the ver- 
dict. 


2. That the verdict is against law. 


3. Error in law occurring at the trial, and except- 
ed to by the Defendant in this: (a) The Court erred 
in refusing to grant the motion of the Defendant to 
instruct the jury to find a verdict in favor of the 
Defendant: (b) The Court erred in instructing the 
jury that the insurance taken out by the Plaintiff in 
Lloyds was concurrent insurance within the meaning 
of the permission attached to the policy sued on in 
this action; (c) The Court erred in instructing the 
jury that the insurance taken out in the St. Paul Fire 
and Marine Insurance Company, as appearing from 
the evidence, was concurrent insurance within the 
meaning of the permission attached to the policy sued 
on in this action. 


4. The Court erred in refusing to give the instruc- 
tions requested by the Defendant, and particularly 
those instructions requesting that the jury be in- 
structed that the Defendant's policy was voided by 
(a) the procuring of the Lloyds insurance and (b) 
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the St. Paul Fire and Marine Insurance Company’s 
excess policy, dated May 15, 1910. 
PAGE, MeCUTCHEO™ KNIGHT & OLNIS 
DOLPH, MALLORY, SIMON <eGEARIN, 

Atty’s for Wen 


| Buidorsed |: Miled Deco) 19m. 
G. H. MARSES 
Clea 


And afterwards, to wit, on Wednesday, the 20 day of 
December, 1911, the same being the 68 Judicial 
day of the Regular October, 1911, Term ofjsama 
Court; Present: the Honorable R. S. BEAMS 
United States District Judge presiding, the fol- 
lowing proceedings were had in said cause, to- 
wit: 

[ Order Overruling Motion for New Trial. ] 


In the Circuit Court of the United States, for the 
District of Oregon. 
ALASKA-PORTLAND PACKERS ASSO@ES 

TION, 
VS. 
GLOBE & RUTGERS FIRE INSURANCE CORE 


ANY, 
No 3757: 


December 20, 1911. 

Now, at this day, come the plaintiff by Mr. Harrie 
son Allen, of counsel, and the defendant by Mr. John 
M. Gearin, of council, whereupon this cause is submit- 
ted to the court upon the motion of said defendant to 
vacate and set aside the judgment entered herein and 
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for a new trial; On Consideration Whereof, It is Ord- 
ered and Adjudged that said motion be, and the same 
is hereby, denied. 


And afterwards, to wit, on the 10 day of June, 1912, 
there was duly filed in said Court, a Bill of Ex- 
ceptions, in words and figures as follows to wit: 


[Bill of Exceptions. | 


In the District Court of the United States, for the 
District of Oregon. 


menSKA-PORTLAND PACKERS’ ASSOCIA- 
TION, a corporation, 
Flaintitt, 
vs. 
fmeOBE & RUTGERS FIRE INSURANCE COM- 
PANY, a corporation, 
Defendant. 
Io, 3739: 


PbO kx CEP TIONS OF DEFENDANT. 


BE IT REMEMBERED that on the 28th day of 
November, 1911, at a stated term of the Circuit Court 
of the United States for the District of Oregon, the 
above entitled case came on for trial before the Hon- 
orable Robert S. Bean, District Judge presiding, the 
defendant being represented by John M. Gearin, Es- 
quire, of the firm of Dolph, Mallory, Simon and Gear- 
in, and Ira A. Campbell, Esquire, of the firm of Page, 
McCutcheon, Knight and Olney, and the plaintiff be- 
ing represented by Charles Carey, Esq., of the firm 
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of Carey and Kerr, and Harrison Allen, Esq@uimes 
thereupon the following proceedings were had: 

A jury was impaneled and sworn, according to law, 
and thereupon plaintiff moved the court for order to 
consolidate for trial the cases of ALASKA PORT- 
LAND PACKERS’ ASSOCIATION vs. GLOBE 
RUTGERS FIRE INSURANCE COMPANY ie. 
3739, ALASKA PORTLAND PACKERS’ ASS@= 
CIATION vs. SVEA INSURANCE COMPAIIS@ 
NO. 3738, ALASKA PORTLAND PACK ERS#aaS 
SOCIATION vs. AGRICULTURAL INSURARIG 
COMPANY, NO. 3740, and ALASKA PORTLAND 
PACKERS’ ASSOCIATION vs. NATIONAIESGRE 
ION FIRE INSURANCE COMPANY OF Pili 
BURG, PA., NO. 3737, all of which cases were pemue 
ing for trial in said Circuit Court of the United States 
for the District of Oregon, and set for trial therein on 
the 28th day of November, 1911, which motion was 
granted, and said causes were ordered by the court to 
be consolidated for trial. 

The testimony adduced showed that on February 
25, 1910, the plaintiff, ALASKA PORTUARR 
PACKERS’ ASSOCIATION, at Portland, Oreeqme 
by F. M. Warren, Jr., Secretary, wrote to M. C. HAS 
RISON*® CO., Insurance Brokers, at San Fraieiaer 
California, a letter referring to the quotation that had 
been furnished by the said M. C. Harrison & Co. on 
marine and fire insurance upon the cannery of the 
plaintiff at Nushagak, Alaska, for the season of 1910, 
The said letter was offered in evidence by plaintiff 
and was received and marked Exhibit Wo. 55; saig 
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letter, omitting address and signature, was as fol- 
lows: 

“You agree to cover up cargo to the amount of $80,- 
000, if required and down cargo to the amount of 
$250,000, if required, policy to cover up cargo five 
days before loading at Portland and lighterage risk in 
Alaska on both up and down cargo. 

Fire insurance to protect up cargo for two months 
after arrival and down cargo for three months before 
loading. Fire insurance to be based on agreed valu- 
ation same as in the marine policies, and in the event 
of loss the stock on hand at a particular date is to be 
determined by cannery daily pack book; all salmon 
considered to be cased on midnight of the day when 
the tins are sealed; 48 tins to be one case. 

Kindly confirm this acceptance.” 

The terms of this proposal were accepted by M. C. 
Harrison & Co. under date of March 11, 1910, and in 
accordance therewith, M. C. Harrison & Co. procured 
the insurance hereafter mentioned in the bill of ex- 
ceptions, insuring plaintiff's property as in said poli- 
cies set out. In due course of trial, plaintiff called as 
a witness in its behalf, M. C. Harrison, who, after be- 
ing duly sworn, testified as follows: 

“Testified that he was the agent for the Marine De- 
partment of St. Paul Fire and Marine Insurance Com- 
pany at San Francisco, California, having connections 
with the office of Mr. C. B. Sergent, of Portland, Ore- 
gon. That he did not represent the fire department of 
the St. Paul and Marine Insurance Company.” 


“QO. Now, what other Insurance Companies are 
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you—were you agent for in 1910? 

“A, Lheld aniagcenecy a 

“Q. I will show you a letter from the National 
Union Fire Insurance Company, Mr. William Dren- 
nan, manager, dated July 29, 1909, and ask you wheth- 
er you recognize that letter and what it is? 

“A. Yes, sir. The letter of authority for "mem 
write business anywhere in Alaska for the National 
Union Fire Insurance Company. 

“QO. As Agent for that company? 

[ee esisit: 

Mr, CAREY: I wish to offer the lettér in evid@ieg 

Mr. CAMPBELL. We object to it on the srouma 
of its being incompetent, irrelevant and immaterial, 
for the reason that it is dated in 1909 and not in 1910, 
at the time the insurance was issued in this case, the 
insurance that is the subject of this case, and also up- 
on the further ground that the letter shows that there 
is no authority granted by the letter to write the char- 
acer of insurance which is in suit. 

Mr. CAREY: Well, we will show it was issued 
and accepted by the company in question. I don’t 
think they can hold that their agent did not have au- 
thority under these conditions. 

COURT: Shows that the policy was issued by vir- 
tue of or under this authority? 

Mae CAREY: Yes, sir, and’acted tipo. 

Mr CAMPBELL: Itisanattempt to prove 7 deme 
ble agency. Harrison was an agent for the plaintiff 
and the defendant. 

Mr. CAREY: We will prove now that Hatme@a 


vs. Alaska-Portland Packers’ Asso. 27 


was the agent for this company and issued this pol- 
icy. 

Pir. CAMPBELL: Save an exception. 

Letter marked “Plaintiff's Exhibit 47.” 

@OURW: Vs the issuance oi these policies denied 
altogether? 

Mr. CAMPBELL: Not at all, but we do deny that 
Mr. Harrison issued the policies, and they will show, 
the minute they are produced. 

Mir. CAREY: We will have the policy here, and 
we will show. I would like to read this letter now. 


PSnmumameiseo, Cal. jth 29, (C9) 
mi, M. C. Harrison, 
Sam Prancisco, Cal. 
Dear Sir :— 

You are authorized to accept and issue certificates 
for risks located in Alaska not exceeding the maxi- 
mum per risk and per block set opposite our respective 
names on the following properties for assureds who 
own insurable property of a cash value of $7,500 or 
more; other limitations of risks to be accepted or de- 
clined and instructions under this authority are 
agreed to be those contained in the Agency Instruc- 
tion Book issued by the Law Union & Crown Insur- 
ance Co., of London, which instructions are made 
part of this agreement. 


1. Warehouse buildings and or con- 


(Cut? i $1500 


2. Mercantile buildings and or con- 
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3. Office buildingsand or contents.... 139 
4. Bank buildings and or contents......$1500 
5. School house buildings and or con- 

tents: 22... 2... 2 1500 
Gy WDewellitics andor cemtenits ............2 1500 
7. Bre@eries anaeomoemtcmis 2... 1500 


You are requested to investigate the moral and fin- 
ancial standing of assureds in the community and also 
to carefully investigate and consider the moral and 
physical hazards of each risk accepted, and not to 
accept risks on which you have not satisfied yourself 
on those points. 

RATES. 

Miicse are to be: 


1, Printed rates where the risks are specially rat 
ed. 


2 In accordance withesouk Foun. 


REPORTS. 
These are to be made: 


1. By wire from the first telegraph station reach- 
ed aiter accepting the risk, reporting the name of the 
assured and amount bound for each company. 


2. By mail, sending a signed application with dia- 
gram and statement of the amount bound for ac- 


count of each company. 


APPROVAL AND CANCELLATION OF Ge 


This is to be done in accordance with the terms of 
certificate which you are authorized to issue, copy 
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of which is hereby attached to and made a part of 
this agreement. 
Yours very truly, 
W. A. DRENNAN, 
Manager.” 


“Mr. CAMPBELL: We move to strike out this— 
to exclude the letter, for the reason that the letter up- 
on its face shows that it did not empower this man to 
issue insurance covering the material of the character 
covered by this policy. No mention of salmon sup- 
plies in there—cannery supplies, cannery building or 
salmon. It is entirely restricted to warehouse, mer- 
cantile buildings, office buildings, bank buildings, 
school buildings, dwellings and breweries. 

“Mr. CAREY: We expect to show that this policy 
was issued under the agency of Mr. Harrison, and he 
was paid an agent’s commission on same. 

“COURT: With that representation you may pro- 
eced. 

“Q. Iwill show you a letter of July 27, 1909, head- 
ed Edward Brown & Sons, and signed Edward Brown 
& Sons, and ask you what that letter is. 

“A. Letter of authority to accept risks anywhere 
in Alaska for the Globe & Rutgers Fire Insurance 
Company. 

“©. This letter is identical in form and I will not 
stop to read it. I will offer it, however. 

Marked “Plaintiff's Exhibit 48.” 

“Q. Ishow you a letter dated San Francisco, July 
27, 1909, headed Edward Brown & Sons, general 
agents, and signed Edward Brown & Sons, and ask 
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you what that is? 

“A. It is a letter of authority to accept business 
anywhere in Alaska, for the account of the Agricul- 
tural Fire Insurance Company. 

Marked “Plaintiff’s Exhibit 49.” 

COURT: Is that identical with the other letvem= 

Mr CAREY: ‘demreal: 

“Q. Now, Mr. Harrison, will you please state 
whether or not you issued policies or transacted busi- 
ness for and on behalf of these companies as agent, 
and in what respect? 

Mr. CAMPBELL: If the Court please, we objeet 
to the question as being irrelevant and immaterial un- 
less confined to the issues of the particular policies 
which are in suit. 

Mr. CAREY; Your Honor, the question Giggs 
agency of Mr. Harrison will be supported by proofs 
that he was an agent in a large number of Alaska 
risks which were accepted by these companies, on 
which they paid commissions, so that the character 
of his agency will be shown by the nature of the trans- 
actions in which he acted as agent. 

COURT: I suppose it is impossible for the Court 
to determine until the facts are known, whatever they 
may be. It cannot tell from any one isolated thing 
what the agency was. 

Mr. CAMPBELL: _ [I will ask at this time for the 
production of the original policies so the Court may 
have them. The Court has not seen them yet. 

Mr. CAREY: We will take our own course about 


vs. Alaska-Portland Packers’ Asso. 131 


introducing our order of proof, but we will get to the 
policies. 

COURT: If they are not competent, they will be 
stricken out later, but it is impossible for the Court 
or anyone else to determine what his authority is until 
we know the facts. 

Mr. CAREY: I will withdraw that question ob- 
jected to, and ask another. 

Mr. CAMPBELL: My objection is the question 
goes to other insurance and is not confined to these 
policies. 

COURT: The counsel is trying to show general 
agency, I suppose. 

Mr. CAREY: That is within the scope of his au- 
thority. 

iM CAMPBELL: Savean exception. 

“A. Shall I state the general course of the busi- 


ness? 

“Q. I wish you would, sir. 

“A. We were having a man go through Alaska 
every year. These people were desirous of writing 
Alaskan business, and they commenced giving us this 
kind of a document in 1908, specifying in part the 
kind of business that we were permitted to accept. 
Our man on his trip in many cases would write a cer- 
tificate, not signed as agent for the company, but 
signed in his own name. We never wrote a policy at 
any time for any one of the companies. The risks 
would be bound, perhaps, by the man in Alaska and 
reported to the office of M. C. Harrison & Company 
in San Francisco. M. C. Harrison & Company would 
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make a declaration—a small slip called a declaration 
—to each of the various companies which we had in- 
terested. From these declarations the companies 
would write the policies and send them to us, and we 
in turn transmitted them to the various assured, col- 
lecting the premium and paying the cost. When the 
man would return from Alaska, the business didn't 
cease. Another risk would come direct from an as- 
sured. Another would come from a banker, who un- 
dertook to place the risk for the assured, and it came 
to us in various ways. The reports that would come to 
us in San Francisco would be taken and bound on 
these applications, and sent to the various companies. 
The policies would be written up at any time during 
the winter, whether we had a man in Alaska or not, 
and whether the business was precisely under the 
terms of this letter or not, providing it was one satis- 
factory to the companies for which we were operat- 
ing. That business continued from the middle of the 
summer of 1908 until 1909. Then they gave us a new 
letter of instructions, which is this. That letter of in- 
struction, or rather these letters, have been in opera- 
tion ever since, haven't been cancelled by the com- 


panies to this day, but we did, on about the first day 
of September, 1910, write to the various companies 
that we, M. C. Harrison & Company were discon- 
tinuing this class of business, and that we were turn- 
ing over that particular department of our business to 


another man. 


“Q. Can you give an idea of the total amount o7 
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that business that you transacted for these companies, 
in volume? 

“A. Well, I should say it would range from $25,- 
000 to $40,000 in premiums per year. 

“QO. That is the premiums to the Insurance Com- 
panies? 

“A. To the various companies which were repre- 
sented in this manner. 

“OQ. Will you state whether or not the companies 
paid you commissions for getting that business for 
them—for your agency work? 

“A. They did. That was the only authority that 
the companies had for paying me the commission. I[ 
was not entitled, under the rulings that the companies 
and the Board of Fire Underwriters made in San 
Francisco, to receive a brokerage. They required 
that every broker before he could receive a brokerage 
must be a member of the Board of Fire Brokers which 
they insisted upon the brokers organizing. We didn't 
join that Board—never would join it, and the com- 
panies excused themselves for paying me a commis- 
sion because I was their agent. 

“QO. Now, what was the character of the risk in 
Alaska that you procured insurance for in these dif- 
ferent companies that you speak of, as to whether or 
not they were all on such risks as are described in the 
letter, or whether they also cover other kinds of 
risks? 

“A. There were a great many risks covered not 
specified in that letter, because other risks in many 
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cases were considered far more desirable than those 
mentioned there. 

+ ee 

“Q. Now, Mr. Harrison, I will ask you whether 
you acted as agent in placing any insurance for the 
Svea Company? 

“A. I didn’t act under the same letter of 11Stamme@ 
tions from the Svea Company. 

“OQ. No. but did you issue insurance that was ac- 
cepted by the Svea Company? 

“A. I did send in applications to the Svea at vari- 
ous times, with applications for other insurance which 
was accepted, and in this case I sent in applications to 
the Svea. 

“OQ. Edward Brown & Sons are the general agents 
for the Svea, were they, as well as for some of these 
other companies defendant here? 

ae Aeee Ves) sir. 

“QO. Mr. Harrison, in placing the Alaskan insur- 
ance during 1909-10, what talks did you have with 
Messrs. Edward Brown & Sons and Mr. William 
Drennan as to the character of these risks and what 
insurance should be placed? 

Mr. CAMPBELL: We object as incompetent, ir- 
relevant and immaterial and for the reason that it is 
parole evidence tending to vary the terms of a writ- 
ten contract—terms of the written authority which 
has been offered in evidence by counsel, and also the 
written policies which are in suit in this action. 

Mr. ALLEN: This goes to the question of his ag- 
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ency, Your Honor. 

COURT: I presume this is preliminary to the pol- 
icies themselves. 

Mr. CAREY: Yes, sir, I would like to show by the 
witness the character of the risks that were being 
accepted through this agency by the various insur- 
ance companies, including the Svea Company, and 
that they issued and accepted the risk on the plain- 
tiff’s property, the policy in suit here. 

COURT: This witness issued? 

Mr. CAREY: Yes, sir; that is, they were issued by 
these insurance companies through him as their agent 
under this authority, as I claim. 

COURT: As I said a moment ago, it will be im- 
possible to determine what his authority is until the 
facts are disclosed. This evidence goes in under Mr. 
Campbell’s objection and of course the Court will 
determine later after the evidence is in. 

Mr. CAMPBELL: We ask the record to show an 
exception. I may say this is reaching a very material 
part of this case, if the Court please. I don’t want to 
be obstreperous in my objections, yet I feel I should 
save my record. It is going to the very heart of my 
case. It is offered for the purpose of proving a double 
agency. 

COURT: Very well. 

Mr. CAREY: It is no use to argue it now; we will 
discuss that later. 

“QO. Do you know the question now, Mr. Harri- 
son? 

“A, TI think I do. I had a conversation with Mr. 
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Arthur Brown in his office some time in the spring, 
perhaps more than one, but I am positive that I had 
at least one conversation. 

“Q. What year? 

“A. The year 1909. As well as with other com- 
panies long before that. Mr. Brown wanted to know 
why I didn’t give him some of my salmon business. 
My reply was that the arrangement being that it 
must cover at the time by the marine companies un- 
der the combination plan, I couldn’t do it, but I 
would give him all I could. He knew of the— 

Mr. CAMPBELL: I object to any conversation 
about what Mr. Brown knew. 

COURT: State the conversation. 

“A. We had had previous conversation about the 
business. He had previously written business for me, 
[ think in 1904 and 5. Iam positive that he had writ- 
ten reinsurance in the year 1906, reinsuring the ma- 
rine department of the St. Paul which was then writ- 
ing this marine combination. In this very case— 

Mr. CAMPBELL: I move to srike out this testi- 
mony as to reinsurance in the St. Paul in 1905, as ire 
relevant to any issue in this case and not touching 
upon this particular policy. 

“A. I can’t testify to that, because my records 
were burned in the fire of 1906 in San Francisco, but 
I am positive that he wrote a reinsurance in each of 
his three companies in the year 1906, re-insuring the 
Marine Department of the St. Paul, which was then 
issuing these marine combination policies. The plan 
was then explained to him and again in the year 1909 
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he wrote on this fire risk, the Globe & Rutgers, for me, 
a direct policy similar to the one in court here; and he 
also wrote other cannery risks on which I was writing 
on exactly the same plan. It was all explained to him 
at the time. 

Mr. CAMPBELL: We move to strike out the last 
testimony on the ground that the policies are the best 
evidence. This is parole evidence. 

“A. I can explain the policy if that is the ques- 
tion. 

COURT: It can have no bearing on this case, but 
it may throw some light on the relations between Mr. 
Harrison and the company. 

mit CAMPBELL: Save an exception. 

Mr. CAREY: You will understand it is offered for 
a double purpose. We want to show that the term 
“other concurrent insurance” in this policy was 
placed in the policy advisedly and with full knowl- 
edge of the insurance companies as to just the char- 
acter of the insurance that it was intended to cover. 

Mr. CAMPBELL: The question of concurrent in- 
surance is a question of law. Purely and simply a 
question of law; one upon which this case hangs. 

Mr. CAREY: Weare perhaps out of the path now. 

“Q. Now, Mr. Harrison, did you get any commis- 
sion from the insurance companies for placing this in- 
surance for them that you speak of? 

ex. | did. 


“Q. Were you paid in placing this insurance for 
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the Alaska Portland Packers’ Association, for com- 
mission or brokerage? 

“A. I was paid a commission. It is greater than 
the ordinary broker is paid. 

“Q. Well, lam asking now whether— 

“A. Iwas paid a commission as agent. 

“QO. By whom were you paid? 

“A. I was paid by the companies, the insurance 
companies. 

“Q. Were you paid by the insured? 

“A. I was not except I—I was paid the gross 
amount that the insured agreed to pay for the insur- 
ance when we made the arrangement in the spring 
with him. 

Mr. CAMPBELL: I can’t Wear that. 

“A. I say, the assured, of course, paid the gross 
amount of the premium that he agreed to pay in the 
spring; that is the only pay— 

“Q. IJ was asking you whether you got any com- 
mission or brokerage from the assured? 

“A. No commission. 

“Os You didot,youleay ? 

) ANG sir. 

“QO. You got it wholly from the company? 

eee vinocether, 

“QO. Did the Svea Company pay you a commission 
on the policy it issued? 

eee iiey did. 

(Os And the Globet@ skiers: 

sxee YS, sir. 

“QO. And the National Union? 
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x, Yes, Sir. 

Mr CAMPBELL: We admit all that. 

“QO. Now, will you please explain the transaction 
under which the policies in question in this suit were 
issued by these four insurance companies? 

“A. Ithink I just repeated my promise to the com- 
panies to send them some of these risks. I gave in- 
structions to my office to declare to Edward Brown 
& Sons for their three companies the sum of $15,000, 
of which we had previously arranged that they in turn 
were to give $5,000 to the Franklin Fire Insurance 
Company as a re-insurance on one or all of the other 
three companies. I also instructed $7,500 to be de- 
clared for the National Union. The risks were de- 
clared by the office in the usual course of business. 
The policies came in and were transmitted to the as- 
sured. 

“Q. Now, I will show you Policy No. 550,017, 
Globe & Rutgers Fire Insurance Company, and will 
ask you whether that was one of the policies that was 
issued in that way? 

“A. That was one of the policies. My distin- 
guishing mark is on the top of the policy. 

Mr. CAREY: We will offer it in evidence, if the 
Court please. 

COURT: One of the policies in this suit? 

Mr. CAREY: Yes, it is really admitted in the plead- 
ings, but I want to use the terms and conditions in it. 

Pemveds llaintits Exhibit 517 

“Q. I will now show you the policy of the Agri- 
cultural Insurance Company of Watertown, New 


140 Globe & Rutgers Fire Insurance Co. 


York, No. 25,144, and ask you whether that is one of 
the policies that was issued under that arrangement 
you spoke of? 

fie, “hes: 

Mr. CAREY: .ofterthat pohcy in evideneeud 
will show you policy of Svea Insurance Company of 
Gotenburg, Sweden, No. 96,051, and will ask you 
whether that is one of the policies that was issued un- 
der that arrangement? 

A. That is a policy issued as I have just described. 

Mr. CAREY: I will offer these policies in evi- 
dence. 

AGRICULTURAL policy marked “Plaintiff's Ex- 
latent, 52.” 

SVEA policy marked “Plaintiff's Exhibit 53.” 

Q. Iwill now show you policy of the National Un- 
ion Fire Insurance Company of Pittsburg, Pennsyl- 
vania, No. 10,202, and ask you whether that is one of 
the policies that was issued under that arrangement? 

pS eswsirethait ae: 

Marked “Plaintiff's” Exhibit 54. 

Mr. CAREY: I will find that out, Mr. Campbell 

“Q. Did you place this with the agencies yourself, 
or did some one in your employ do it? 

“A. Thad some conversation but I didn’t do all the 
work. I didn’t complete the entire transaction my- 
self. 

“QO. Did you prepare this written portion of the 
policy which is attached to the policy? 

f& Tedidinot, no sit. 

“Q. Now, when the policies were issued by the in- 
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surance companies what was done with them? 

ae Uinéyecame to my office, were entered in my 
record and then sent to the assured. 

“Q. That is at Portland? 

“A. At Portland. Well, [ would like to qualify 
that. I don’t recall now whether I sent them direct 
to the assured or whether I sent them to Mr. Sargent. 
Upon reflection, I am inclined to the opinion I sent 
them to Mr. Sargent. That is my recollection. 

“OQ. Well, if you sent them to Mr. Sargent state 
whether or not it was ever delivered to the plaintiff in 
this case. 

“A. It was. 

ame Now, the policies im question here covered 
salmon at the rate of $4.50 a case or $8.00 per barrel 
and also covered supplies located and situated as de- 
scribed in the policy. I would like to inquire whether 
the insurance companies had copies of these written 
portions of the policies in their office at the time the 
policies were issued. 

Mr. CAMPBELL: If the witness knows. 

“Q. Yes, if you know. 

Mr. CAMPBELL: Now, you are talking about the 
slip attached to the face of the policy? 

Mr. CAREY: Yes, the description of the policy, 
what is generally called the written portion of the 
policy. 

Mr. CAMPBELL: I object unless the witness is 
shown to have personal knowledge. 

“QO. Just state yourself, I don’t want you to state 
unless you know yourself. 


142 Globe 5 Rutgers Fire Insurance Co. 


“A. I don’t think I could state positively that they 
had the written portion of those particular policies, 
but they did have the written portion of the policies 
issued the previous year on the same business. 

Mr. CAMPBELL: Move to strike it out, if the 
Court please, as irrelevant. 

Teas’ COURT "isin aterta, 

“OQ. Now, what information did these insurance 
companies have outside of your knowledge that you 
were procuring other insurance at the same time 
upon the properties covered—that is, upon the sal- 
mon? 

Mr. CAMPBELL: If the Court pleasesve ohjeaa 
to that question as manifestly on its face incompetent, 
immaterial and irrelevant. Hesays what information 
the office had outside of his knowledge. 

Mr. CAREY: Outside of his knowledge. He was 
titer agent. 

Mr. CAMPBELL: Hewasn (their agent: 

COURT: If he knows what knowledge they had 
of additional insurance, I presume he could testify. 

Mr. CAMPBELL: It must be by way of convemsa= 
tion, if he knows. 

COURT: Something he knew himself. 

Mr. CAMPBELL: Saveraiy exception. 

“A. As I stated a while ago I discussed with Mr. 
Arthur Brown the fact of a majority of this business 
being placed in that Underwriters in London asta 
combination of fire and marine risks on more than one 
occasion. I could not say how many. 

“Q. What is the fact as to whether they issued 
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other fire policies where there was marine insurance 
and under similar terms and circumstances? 

Mr. CAMPBELL: If the Court please we object 
to that as being incompetent, irrelevant and immater- 
ial. The question in this case is the issuance of 
these particular policies. He is going into other poli- 
ices and other risks. The policies speak for them- 
selves. 

Mr. CAREY: I presume we can show that was 
written regularly in this form of insurance not only 
foreus but for others. It is a matter to go to the 
jury. 

COURT: There is no question but what they 1ts- 
~ sued these policies ? 

Mr. CAMPBELL: These particular policies. 

COURT: These particular policies but I don't 
think the other policies. 

Mr. CAREY: I suggest to Your Honor what we 
are trying to do now is to show the knowledge of 
this insurance company as to the character of the in- 
surance to be placed upon this cannery and the course 
of dealing with other canneries under this general 
agency show what their practice was. It is denied 
in this answer that the insurance company knew that 
there was to be any other concurrent insurance. We 
wish to negative that by showing that this slip on the 
policy permitting other insurance was put there under 
certain conditions that shows that they were aware 
of this course of dealing in issuing similar policies to 
other canneries through this same agent. 

COURT: I understand this is an endorsement on 
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the policy. I have not seen the policy, but I under- 
stand there is an endorsement on the policy authoriz- 
ing other concurrent insurance. There is no question 
about that? 

Mr. CAMPBELL: The misunderstanding is as to 
the difference between other insurance and other con- 
current insurance. If this is offered for the purpose 
of working an estoppel we have further objections I 
want to take. But as to what was done with some 
other policy with some other cannery— 

Mr. CAREY: The way to establish agency as 1 
understand was to show what was done by the person 
in the way of dealing for the principal, and Mr. Harri- 
son has already partly testified on that, but what we 
want to show now is the course of dealing between 
him and his principals in placing this large amount 
of insurance of which this in this case is merely a sam- 
ple. 

COURT: Ihave permitted him to do that subject 
to objection, but I didn’t understand that was the pur- 
port of this question. 

Mr. CAREY: The insurance company knew gen- 
erally that marine insurance and fire insurance was 
taken out by the cannery and they issued their poli- 
cies—it was a proper course to pursue here, because 
their agent placed the insurance and they accepted it 
and paid for it and cannot be heard to make such an 
objection now. 

Mr. CAMPBELL: Ii they offer the evidencemran 
that we will make the objection that it is evidence 
seeking to vary by parole evidence the terms of this 
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fonttact. 

COURT: If Mr. Harrison was dealing for the 
company— 

Mr. CAMPBELL: Then we will reserve a further 
objection. It is parole evidence not only offered to 
contradict the terms of a written instrument but that 
the agent has no authority to waive any conditions 
in the policy including the one against which the ques- 
tion is directed except by endorsement written on the 
policy. 

SOURT: Youware offering this for the purpose of 
showing Harrison's agency, if he was an agent at all? 

me. CAREY: Yes sir, the course of dealing be- 
tween principal and agent. 

COURT: And not for the purpose of contradicting 
this policy or varying it? 

mir. CAREY: No sir. 

MOURT: Then he may go on. 

Mr. CAMPBELL: Exception to the ruling. 

‘©. I will put the question in this form. Mr. 
Harrison, had the insurance companies that are de- 
fendants in this case issued any other policies in Alas- 
ka through you as agent? 

mm Yessir, a gréat many of them. 

‘2. Abowt what amount, in regard? 

“A. J cannot be positive in that respect, but I 
should say that Mr. Brown’s companies, they had 
probably somewhere from five to twelve thousand 
dollars a year in premiums. 

JUROR: What amount, not premium? 

“A. The number of policies? 
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JUROR: No, the amount of insurance. 

“A, Ican't’say. I kept more particular trackepg 
the amount of premium which ts charged on my ledg- 
er. I have occasion to see that from time to time al- 
though I have not tried to keep the figures in my 
mind. But the rates in Alaska I should say offhand 
run all the way from one and one-half to ten per cent 
and yet even with that it would be very hard to tell 
how much the aggregate risk of those premiums 
would equal. 

“QO. Now, what is the fact as to whether or not 
such policies—fire policies—were issued by these 
agencies concurrently with marine insurance on the 
same risk? 

Mr. CAMPBELL: I object to that question—what 
is the question? 

oO (Read). 

Mr. CAMPBELL: We object to that if the Court 
pleases— 

COURT: You mean through Mr. Harrison? 

“Q. I mean through you—I will add that on the 
Semeence. 

Mr. CAMPBELL: We renew our objectiongita 
parole evidence seeking to cary a written contract. 
The agencies have no authority to vary the conditions 
of the policy except by written endorsement. 

COURT: This goes to the question of an agen@m 

mie CAMPBELL: ExG@eptron: 

“A. I know we gave Mr. Brown’s companies 

Mr. CAMPBELL: The further objection thejpame 
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cies speak for themselves—the best evidence. 

“A. Risks on several canneries during the year 
1909 and also gave him risks on at least three or four 
canneries during the year 1910. 

“OQ. In this instance you speak of, was there ma- 
rine and fire insurance both? 

“A. JT would like to modify my answer there as to 
that 1910. I wont be positive three or four canneries 
or not ,but it was for at least two companies, one of 
whom now operates one cannery and the other oper- 
ates three. Whether Mr. Brown's company wrote on 
all three canneries of the second corporation I am not 
positive at this moment, but I know he wrote for the 
second corporation. 

“QO. In those instances you speak of in your an- 
swer, state whether or not they were both fire and 
marine insurance. 

Mr. CAMPBELL: If the Court please we object 
to that unless these other policies are produced. They 
are the best evidence. 

COURT: I think he can testify. 

Nr. CAMPBELL: Exception. 

“A. The plan was the same.” 

x ok kk 

“OQ. Let me ask you were you agent for the 
Lloyds? 

“A. I wasn’t agent, no sir, but the usual course— 

wo) Just the St. Paul Marine? 

ee ot. Paul Marine Department.” 

“OQ. Will you state whether or not you placed the 
insurance on the insured for the season of 1910. 
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rae a JL chiel. 

“QO. Now, in a communication, plaintiff's exhibit 
32 in this case, addressed to F. M. Warren, President 
of the Alaska-Portland Packers’ Association, Incorp- 
orated, dated San Francisco, October first, 1910, and 
signed by these various insurance companies by their 
general agents and by Mr. Jolly, Adjuster, occurs the 
following expression, “Apportionment is based on 
the wording of the covers and specific contract with 
the St. Paul F. and M. I. Company of which the Steen 
companies have not before been advised.” What 1s 
the fact now as to whether that is or is not true as 
Stated there? 

“A. The fact is that both Mr. Brown—Mr. Ar- 
thur Brown and Mr. Drennan were advised thataimse 
business was being written in conjunction with the 
marine insurance; that is that the marine policies on 
the salmon from the time that it was laden at Bristol 
Bay until arrived at Portland, also covered the sal- 
mon while it was in the cannery. But I don’t think 
that I ever gave them the exact wording of the poli- 
cies but told them it was a combination plan of this 
kind. 

“QO. That is, you mean prior to the loss, the fire, 
that you never gave them— 

“A. Prior to the fire. Prior to the adjustineme 

“Q. You gave Mr. Jolly at Portland in August or 
September, did you not— 

a ONes. 

@®> the information? 

Mr. CAMPBELL: We move to strike out Tieipeee 
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timony of the witness as to the conversation had with 
Mr. Brown or Mr. Drennan as being incompetent in 
that it is testimony tending to vary the terms of a 
written instrument and upon the ground that the 
agents of the companies are not shown to have waived 
any conditions of the policy by written endorsements 
upon the face of it. 

COURT: You claim this company could have 
gone on here for two months pretending to settle this 
loss and claiming all the time they were entitled to 
the benefit of this extra insurance? 


Pie-CAMPBELL: Yes sir. 
COURT: And not waive anything by it? 


Mr. CAMPBELL: Yes sir. If the Court please, 
when you come to read the conditions of the policy— 


COURT: I was wondering whether you would 
contend that you could go and send an adjuster to 
work three or four weeks on a claim and get this in- 
formation and then after the proofs of loss was sub- 
mitted you can still cite the assured to appear for ex- 
amination, affidavits to be signed, questions to be an- 
swered, carry on that correspondence, negotiations, 
for a month or two and finally insist that it was en- 
titled to the benefit in the apportionment to the bene- 
fit of this extra insurance, and when they could not 
agree on apportionment that the companies could 
then resort to the terms of the policy and try to avoid 
it? 

Mr. CAMPBELL: Absolutely, that policy permits 
it and the Supreme Court has held that is sufficient. 
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COURT: I will hear argument on that after while. 
It is a new doctrine to me. 

JUROR: I would like to ask the stenographer to 
read Mr. Harrison's last answer. 

“A. (Read as follows). The fact is that both Mr. 
Brown—Mr. Arthur Brown and Mr. Drennan were 
advised that this business was being written in con- 
junction with the marine insurance; that is that the 
marine policies on the salmon from the tme that it 
was laden at Bristol Bay until arrival at Portland also 
covered the salmon while it was in the cannery. But 
{ don’t think that I ever gave them the exact wording 
of the policies but told them it was a combination plan 
of this kind. 

JUROR: When did you tell them that? 

“A. Told them that before the risk was placed. 

JUROR: [thought from what was said it was not 
until after the loss. 

“A. I never gave them the wording of the maria 
policies until afterwards. 

Mr. CAMPBELL: We move to strike out thejame 
swer. It was something that occurred before and has 
no reference to this policy. 

COURT: He has testified as to the general course 
of business. 

“A. I mentioned this in placing this particular 
business in the Spring. 

COURT: You told timthen? 

“A. That the most of it was placed as a combin- 
ation—under a combination plan, the marine compan- 


ies writing not only the marine risk while at sea but 
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also on land at the cannery, once the salmon was 
packed until laden on the ship. 


“QO. What time did you begin placing—I will] 
withdraw that. I wish you would describe the Un- 
derwriters at Lloyds and state whether or not that is 
an incorporated company or not, and just how this in- 


surance is issued. 


“A. Yes, that is an incorporation, but the insur- 
ance is not taken by the incorporated body. There 
are members individual members, who use the facil- 
ities furnished by the corporation for the placing and 
doing business. The corporation also makes the rule 
by which the individual members shall abide. But 
each individual doing business in the institution is 
permitted to do as he pleases within reasonable 
bounds. Hecan take any risk or decline any risk. The 
customary way is for a broker who has the entry of 
the room to write on a little slip what he wishes 
placed. He comes into the room, which is a very 
large establishment, at which about seven or eight 
hundred men do business. These seven or eight hun- 
dred men do business in little groups; sometimes 
three or four, sometimes eight or ten, sometimes 
twelve, fifteen, twenty, all represented by one individ- 
ual who has a small desk occupying about this much 
space. The party with the slip goes to the Under- 
writers and he looks at this; if the risk is desirable and 
he jots down the amount he will take One Hundred 
Pounds, Two Hundred Pounds, puts his initials and 
passes it back to the broker and he passes back to the 
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room this way and that is the way the business is 
done. 

“OQ. What day did you begin taking the Lloyds 
subscription for the insurance before that. These 
policies were issued under date of May first, 1910. 

“A. I began immediately upon the receipt of my 
order from the assured. My cable I particularly re- 
member that was the latter part of February. That 
is, I cabled over to my broker in London to proceed 
and place the risk not only this one, but in conjunc- 
tion with several others. 

“QO. Iwill show you a document here and ask you 
what that ts. 

“A, That is a short form cover note prepareqmam 
the broker in London, taken up to the Underwriters 
for their signature, this document being intended to 
be handed to the assured as their protection. If I may 
explain a little farther, on risks of this character it 
cannot be known how much risk there will be. A man 
goes prepared to pack a large amount of salmon. He 
doesn’t know he will get that amount. It would not 
be fair to make him pay a premium on two hundred 
and fifty thousand dollars when he might only secure 
one hundred thousand dollars’ worth of salmon. 
Therefore these underwriters as well as all marine 
underwriters issue what they call an open cover, mak- 
ing the maximum sum the amount they subscribe, and 
it being understood that every dollar of risk which 
shall be incurred by the insured shall be declared in 
the course of time under this cover note. If theme 
sured should be successful in making a pack of two 
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hundred and fifty thousand dollars that amount 
would be declared in due course to the underwriter 
and premiums paid accordingly. If there should be 
one hundred and seventy-five thousand or some other 
figure that amount would be declared, but no more 
would be shown than the actual amount of risk than 
might be shown to have existed. This document was 
handed to the assured as his protection. 

“QO. I will ask you whether this is a part of the 
same—this other paper that I hand you? 

“A. It is a part of the insurance arranged during 
the same season for the same assured. 

“Q. All to go together to make up the Lloyds In- 
surance in this case? 

“A. One being received first and on the broker be- 
ing successful in getting further signatures to the 
risk which was needed the second document was 
signed and sent out to the assured. 

Mr. CAREY: I offer the documents in evidence 
jointly. 

Marked Plaintiff's Exhibit 56. 

he CAMPBELL: That is what yowucall a cover- 
ing note, isn’t it, Mr. Harrison ? 

eee es sit. 

Mr. CAREY: It is the same as pleaded in this 
Casey 

ee 

Mr. CAREY: I will show you another document 
now, Mr. Harrison, and ask you what that is? 

“A. That is a cover note signed by the St. Paul 
Fire and Marine Insurance Company. 
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Mr. CAREY: I will offer that in evidence also. 

Marked Plaintifi’s Exhibit 57.” 

“Q. You spoke some time ago about a part of the 
insurance issued by Brown’s agency and sued on in 
this case having been re-insured by that concern in 
another company. What was the name of that com- 
pany? 

“A. Franklin Fire Insurance Company. 

“QO. Did you have any conversation with Mr. 
Brown about his protecting his insurance by re-insur- 
ance in the Franklin? 

“A. I had some conversation—I don’t remember 
particularly which one I had the conversation with— 
I remember very distinctly having a conversation 
with either of the Franklins, who wanted some of the 
business but he was not permtited to write in Alaska 
directly and he desired me to arrange with some com- 
pany that was writing Alaska to give him a re-insur- 
ance so I arranged with Brown’s companies that they 
were to take from me five thousand dollars more than 
they were to keep and that they would re-insure their 
five thousand dollars in the Frankhn.” 

“OQ. Now in issuing policies did these insurance 
companies, defendants in this case, or any of them, 
confine you to fifteen hundred dollars in the amount 
of risk to be assumed? 

Mr. CAMPBELL: If the Court please, we object 
to that on the ground that the written authority or 


printed authority speaks for itself. 


vs. Alaska-Portland Packers’ Asso. lis 


COURT: It does, but it may have been modified 
later, and I understand Mr. Harrison testifies it was, 
the authority was extended. 

Mi. CAMPBELL: Exception. 

A. We gave them a great many risks larger than 
the amounts in the authority where the attaching 
date of the risk was ahead of the date on which we 
were making the arrangement. 

‘Q. Now, in your transaction as agent for these 
companies were you or were you not confined to the 
character of the risks described in that original letter 
of authority? 

Mr. CAMPBELL: Same objection. The letter 
speaks for itselfi—best evidence. 

COURT: The objection is overruled. 

Mr. CAMPBELL: Exception. 

A. No, I wasn’t confined absolutely to that. I 
gave them a great many risks not according to the 
face of the letter of instructions. 

Q. Now, did you place any insurance with them in 
1909 or 1910 or with any of them in which you did not 
receive commissions for them as agent? 

A. No, sir, I received commission on every policy 
I placed with them. 

“Q. I will ask you now whether the amount of in- 
surance in force as stated in the proofs of loss which 
you and Mr. Warren prepared under date of Septem- 
ber 30, 1910, stated correctely and truthfully the to- 
tal amount of insurance that was on the property de- 
stroyed at the time of the fire. * * 

“Q. Well, T think you have already testified, Mr. 
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Harrison that there was no other insurance on this. 
But now, the amount of insurance stated in the proofs 
of loss that I allude to fix the amount on insurance at 
$152,141.09. Will you state what composes that 
amount ? 

“A. That is a mathematical computation oi tie 
proportion of the salmon covered by Lloyds first, the 
St. Paul policy being an excess policy has the provis- 
ion detailing at what amount the St. Paul policy shall 
attach. By the figuring of that provision, what sup- 
plies should first be covered by this set of fire poli- 
cies. 

Mr. CAMPBELL: Ii the Court please we move to 
strike that out as the conclusion of the witness. The 
policies speak for themselves. 

COURT: It is a comelusion. 

“QO. Iwill ask you, Mr. Harrison, how you get at 
the total of $152,141.09—what composes it? 

“A. Iwillexplain. I get at the total by ascertain- 
ing the value of supplies in the cannery at the time 
of the loss. 

“QO. I am not asking you the amount of the loss, 
but the total amount of insurance that was on the 
property at the time onmtemine, 

“A. Perhaps my first explanation was correct. 

“Q. ‘L-will not interrupt. 

“A. It is a mathematical computation so that we 
could not go astray. I would like to add also that 
there is an endorsement under this Lloyds cover 
note, arranged by cable, which the Underwriters have 
not signed, but the cable of which I[ have, changing 
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the proportion from a part of two hundred and fifty 
thousand dollars to read a part of forty-eight thou- 
sand, five hundred pounds. 

“OQ. What is the difference in dollars between 48,- 
500 pounds and $250,000.00? 

“A. I cannot tell you exactly that without figur- 
ing it, but I willsay this. The total signature to these 
two Lloyds covers aggregate 36,750 pounds, which 
exchanged at the rate of exchange customary in our 
business, $4.82 per pound sterling equals $177,135.00, 
then the cover note reading part of 48,500 pounds, if 
you exchange the 48,500 pounds at the same rate, viz: 
$4.82, you arrive at the denominator two hundred and 
thirty-three thousand, seven hundred and seventy. 

Mr. CAMPBELL: —seven hundred and seventy? 

“A. Two hundred and thirty-three thousand, sev- 
en hundred and seventy. That fixes the exact pro- 
portion of risk that Lloyds’ cover attaches to on every 
single case of salmon, viz: the fraction 177,135|233,- 
770; in decimal that is equivalent to 75.77—-or there- 
abouts—per cent. 

hin CAMPBEWIL: jist sive ine that again. 

eeee7o.77, \etimnk that is correct. lam speaking 
from memory. Per cent of every single case of sal- 
mon valued at $4.50 per case as covered by Lloyds 
Underwriters—no more no less. 

COURT: By the— 

“A. Underwriters at Lloyds. In addition to whicn 
there are some additions by excess on the documents. 
There is no other possible method of ascertaining the 
amount of insurance that these underwriters had ex- 
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cept by that calculation which is used in every part of 
the world. Whena risk reads part of a certain 
amount, must use it as a fraction. Now this produces 
at risk of the underwriters under these Lloyds covers 
as we cal] it, in the cannery -98,015 and some cents, 
and if [ may refer to a memoranda that I made my- 
self I will tell you the proportions covered in the oth- 
er places. 

GOURD: How mucelt ia the camuaery ? 

“A. $98.015 and some cents. That cover also, be- 
ing a cover on ships and lighters as well, covers ex- 
actly the same proportion of every case of salmon on 
the lighters at the same moment. Have I permission 
to refer to my memoranda—computation? 

COBRT : Yes; 

“A. And by the same method of computation thus 
cover would have a risk on the barges for the sum of 
$12,547, and by the same method of computation it 
would protect on the ship at the same moment the 
sum of $66,573, the three making a total of $177,135, 
the exact total of every signature on the document. 
Naturally we cannot give them more than we sub- 
scribe. 

COURT: What do you mean by covered one hun- 
dred and seventy-seven thousand? One hundred and 
seventy-seven thousand insurance on the property? 

“A. No, these underwriters had a risk on the three 
parts of the property subject to the terms of their 
cover at the same moment, a total of $177,135, and 
that was divided, to the ship lying in the stream, 
barges that were lying between the ship and the can- 
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nery and the salmon remaining in the cannery itself. 

“Q. How much on the cannery itself? 

“A. $98,015. 

“Q. How much did the St. Pauls have on the sal- 
mon in the cannery? 

Mr. CAMPBELL: If the Court please while we 
have an objection to this line, we do object to the 
statement as to the St. Paul’s insurance being a con- 
clusion of the witness. The document speaks for 
itself, 

COURT: The St. Paul Marine Insurance? 

Mr. CAMPBELL: What we call the excess insur- 
ance. 

COURT: That speaks for itself. 

Mr. CAREY: There is no harm in stating it here. 
We have the figures to get the totals. 

Mr. CAMPBELL: We cannot admit the correct- 
ness of the figures. It is very apparent the St. Paul 
figures depend on what the fire figures are. 

COURT: Upon what? 

Mr. CAMPBELL: What the fire figures are. It 
does not come in until afterwards. 

“Q. I want you to explain, Mr. Harrison, how you 
got at the total amount of insurance that was put in 
the proofs of loss, $152,141.09, and you have given a 
part of it. That is to say, you have given the Lloyds 
at $98,015. What is the remainder of it made up 
from? 

“A. The remainder. First is $27,500 covered by 
five different fire insurance companies, the aggregate 
of whose policies is that figure. 
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COURD: Istltattinrer 

“A. Yes, being the Svea Company, $7,000}@iiE 
Globe & Rutgers $5,000, the National Union $7,500, 
Agricultural $3,000, and the Fire Department of the 
St. Paul Company $5,000, making a total of $27,500. 
Now there were no companies covering supplies ex- 
cept these five companies, the supplies in that cannery 
at that time amounting to $21,660— 

Mr. CAMPBELL: Now, if the Court please, that 


COURT: That makes $125,000. Now where did 
you get the balance? 

“A. After deducting the proportion of theseuimme 
insurance companies not required to cover all these 
supplies, from the examination I declared the balance 
to the St. Paul Company. The balance was covered 
by the St. Paul Company. That is to say— 

“QO. How much? 

“A. I canvonly set it byredsoning. 

COURT: How much? You say the total insurance 
was $152,141.09? 

eV esis ii 

COURT: Ninety-eight thousand of that was in 
Lloyds and twenty-seven thousand five hundred in 
these fire companies. Where do you get the balance? 

“A. $26,626.94, or ninety-five cents, ninety-four I 
think it was in the St. Paul Marine Department, that 
being the excess. 

“Q. That is what weevant tosknow; amd tlhetele 
ments that went to make it up.” 


“Q. In your testimony yesterday, Mr. Harrison, 
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you said something about the original cover note of 
the Lloyds having been changed in some respect. 
What was it you said about that? 

“A. The proportion had been changed. 

“QO. In what respect was the change made? 

“A. The proportion that the Underwriters in Lon- 
don would have been obligated for was increased. By 
cable. 

“Q. I will ask you whether you have the cable 
correspondence under which this arrangement was 
made. 

“A. Ys sir. 

ao Isatlat it? 

io. Dhis is my original press copy of the calsle 
sent to London asking for changes in the proportions 
of that cover on two different ships, and I have also 
the reply received the following day from London. 

“Q. Now, what was the effect of that. As far as 
these defendants are concerned, or as far as their lia- 
nity are concerned? 

OR ee 

COURT: What effect it had upon the policies? 

Mr. CAREY: In question in this case. 

“A. It changed the Lloyds cover from a propor- 
tion of 177,135|250,000 to read 177,135|233,770. 

Mr. CAMPBELL: You simply changed the de- 
nominator from 250,000— 

eee to $233.770. 

“QO. Making the Lloyds pay a larger part of the 
loss on the salmon? 

pee Yes. 
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QO. Now, was this arrangement made before or 
ancemmlle tite > 

A. This cable was sent by me on the 18th day of 
October, perhaps about two hours before the tele- 
gram announcing the loss came into my office. 

JUROR: Octoler. 

A. August, I should say. At the date of the fire 
or at any time up to the moment I sent that cable, had 
the loss been known no endorsement could have been 
made, the loss would have been necessarily adjusted 
on the proportion of $250,000 and would have been 
given the Underwriters in London about ninety-one 
thousand and some odd dollars, instead of ninety- 
eight thousand. 

Q. Then as you figure, on this they paid some six 
thousand dollars more than if the change had not 
been made. 

A. They admitted that an mterest in the cannery 
had been covered by them six thousand more than 
was actually covered on the tenth day of August; in 
other words, they made their cover retractive, because 
they were convinced I sent the cabel before I knew of 
the loss. 

Mr. CAMPBELL: I cannot see the relevancyaain 
is irrelevant what the Lloyds in London were con- 
vinced of; the documents in evidence would speak for 
all this testimony. 

COURT: The fact that they did pay it—recog- 
nized the liability.” 


Mr. CAREY: [| will offer now this cable message 
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in reply. 

Mr. CAMPBELL: This refers to 85,000 pounds 
St. Francis, fifty thousand dollars accepted, refers 
to matters other than this insurance, does it not? 

“A. The St. Francis is another company having 
some business. The proportion was changed on that 


also. 

Cable and reply marked Plaintiff's Exhibit 61.” 

On cross examination, Mr. Harrison testified: 
Gaia CAMPBELL): 

“QO. In other words, under this arrangement be- 
tween you and Mr. Warren you were simply acting 
for Mr. Warren in placing his insurance? 

"A. Hardly that. I made a square out and out 
deal with Mr. Warren to get his insurance and fur- 
nished it to him for so much money. 

“QO. Were youan underwriter insuring risks or on- 
ly placing a risk? 

“A. No sir. I agreed that I would furnish him 
policies, cover notes; or, in other words, protect him 
by a certain amount. I agreed to do that. 

“©. And to get that you had to go to other peo- 
ple? 

“A. Had to go to various underwriters including, 
of course, the kind that the note describes. 

“OQ. But in that respect you were placing this in- 
surance for the Alaska-Portland Packers’ Associa- 
tion. Now, by your placing this insurance was that 
any different whatever in placing insurance with oth- 


er companies? 
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“A. Yes, there was a difference, yes. Most cus- 
tomers will give a man an order and he will go out 
and place the business at such rates as the companies 
will charge. Ina case of that kind, I get a pure brok- 
erage from the company that I do business with. But 
where a man forces me to make an absolute bargain, 
if I can get the insurance for less it becomes my prof- 
it, and if more it is my loss. It is hardly a straight 
proposition. It is a bargain well driven. 

“Q. Did you charge Mr. Warren a higher rate for 
this insurance than you were compelled to pay the 
other companies? 

“A. The documents show what I charged Mr. 
Warren. 

“QO. Well, did you? 

“A. The documents in this case will show exact- 
ly what I paid the company. 

“QO. What document was that? 

“A. At the time I bought the Lloyds pole am 
should say I paid two and a half for the marine risk. 
You will see the addition that I paid for the sea risk 
piere: 

“QO. Did the Lloyds company pay a commission ? 

“A. They paid a brokerage to a broker in Uomd@m 
who divides with me. 

-O> And ts thatenmper centr 

“A. And you will also see that I paid these com- 
panies on this fire risk a further rate of two or two 
anda half. I forget whatever their board rate was. 

“QO. What was the percentage paid you in London 
—ten per cent? 
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“A. The brokerage paid in London is five and ten. 
The five per cent is taken off first; the ten is taken off 
second and the second ten really amounts to nine and 
a half; amounts to a gross of fourteen and a half per 
cent, but the broker in London keeps the five. 

“OQ. He was simply in with you on the deal? 

“A. Not exactly in with me; he was the man I 
placed my orders through. 

“Q. Sent your business to your London broker 
and he went over to Lloyds and he placed it with the 
various underwriters? 

TA. ‘Ih@é is correct. 

“Q. And there was a division between you and the 
broker? 

“A. Yessir. But you will notice that you add the 
marine rate that is paid on much of this insurance— 
two and a half in some cases, 2.17 in others and 3 in 
others to the rates that I paid for fire additional. 

“OQ. You got brokerage on that too? 

“A. I got a commission, yes sir, from insurance 
which is more than the ordinary brokerage. 

“OQ. At Lloyds? 

“A. Brokerage at Lloyds? 

“QO. Brokerage at Lloyds. 

oe «YES. 

“QO. Now, you were in the insurance business in 
San Francisco, were you at this time? Generally, 
weren't you. .That is to say, you were soliciting busi- 
ness from various concerns and taking that insurance 
and placing it among other companies? 

“A. In @910 1 wasn’t very active in the broker- 
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age business. 

“OQ. You were in the Spring of 1910 weren't yous 
you didn't turn M. C. Harrison & Company's business 
over to your brother until late in the Fall of 1910? 

“A. I didn’t turn over the brokerage business until 
the Fall, but for more than a year I have been restrict- 
ing my operations in the brokerage business at the 
request of my own company. 

“Q. At the request of your own company? 

TES: 

“Q. But still you have been engaged in the Spring 
of 1910 in the brokerage business, had you not? 

“A. Isuppose I had done some. 

“Q. And in the course of that business you had 
placed the various insurance companies many risks, 
had you not? 

ee Oo you Meameire or marine | 

“Q. Iam speaking of fire now. 

ee ire: Probab: 

“QO. Yes. Now, what companies did you place 
such risks with? 


“A. Icannot name them. 

“Q. You know the San _ Francisco field well 
enough, Mr. Harrison, to give the names of the com- 
panies. 

“A. J can give the names of a great many co@me 
panies. 

“QO. Give me the names of the fire companies with 
whom you placed business. 


Mr. CAREY: We object to that, Your Hionomeuns 
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not proper cross-examination and not material in this 
case. 

COURT: I think it is proper cross-examination 
and material because you have undertaken to show 
that Mr. Harrison is dealing for these companies, and 
counsel wishes to show what business he was in. Re- 
fute any inference that he may have been engaged 
with these people. 

Pir CAREY: [ shoulkdthinksthatethisagency for 
other companies would not necessarily show whether 
he was agent for this company. 

COURT: Go ahead with the cross-examination. I 
think it 1s material. 

“QO. Now, tell me, Mr. Harrison, what companies 
you placed fire insurance with. I wont restrict it to 
the year 1910. Your testimony goes back to the years 
1908, 1909, 1910. 

“A. Well, I don’t know that I could name them all. 
I could name a number of companies. 

SO ctakuoutsait you can’t naimmestlem, maybe | 
can refresh your recollection. 

“A. I think we were placing business for the Con- 
cordia, we were agents for them also; placed business 
with the Law Union in town; we were agents for 
them also; and placed business with the West Insur- 
ance Company, we were agents for them also; that is, 
for Alaska; I think we placed with New Zealand also 
under a similar arrangement, and perhaps if you will 
refresh my memory I might recall some others. 

“Q. You say you did place with the New Zealand? 

“A. I placed with the New Zealand. 
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“OQ. Have you placed any with the Franklin Fire 
Insurance Company? 

“A. I don't think I ever placed with the Frank- 
lin. I may have; that is, the office may have, but I 
don't remember personally. I may add, however,— 

“OQ. Did you place any with the Union of London? 

“A. Union of London? I would not be positive; 


wr) 
or 


is possible. 

“QO. You would not say that you didn't? 

ei wouldniot hke to*say that, no sir 

“Q. Did you place any with the Northern Assur- 
ance? 

“A. Northern? That is in a similar state; [ima 
have placed some; I would not like to say I either did 
or didn't. 

“Q. Did you place any with the Home Insurance 
Company of New York? 

“A. I have no recollection of doing any business 
with the Home. 

“QO. You want to swear you haven't done business 
since 1908 ?>— 

“A. J would not want to swear it but I feel posi- 
tive we haven't. Itis possible. I don’t know the man- 
ager of the Home. I don't think I know any one con- 
nected with it. 

“QO. Did you place any with the Insurance Com- 
pany of North America? 

ol don’t think*so: 
“OQ. Did you place any with the Manchester? 


“A. Do you know who represents the company? 
“Oa ihatusithace 
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“A. Can you tell me who represents the com- 
pany? 

SOP Mir Wiper. 

“A. Idon’t know the agent; I don’t think so. 

“Q. Do you want to say that you didn’t? 

“A. I would not like to say that. I would like to 
have you understand that the office places a good deal 
of business and perhaps small lines of business, a 
great many of them, never comes to my attention; but 
I don't remember the Manchester; I don’t know Mr. 
Wiper. 

“Q. In other words, you don't know with what 
fire insurance companies having offices in San Fran- 
cisco your office, M. C. Harrison Company, placed 
fire risks during the years 1908, 1909 and 1910? 

“A. The offices I have named I was very sure of 
having placed business; the other offices I have spok- 
emot | ammotso sure. 

“Q. Did you place any with the Firemans Fund? 

“A. I don’t think so. 

“Q. Do you know whether your office has or not? 

“A. Idon’t believe they have. I would like to add 
also that we have placed business with the St. Paul. 

“QO. What is that? 

“A. We have placed a great deal of business with 
the fire department of the St. Paul; we have nothing 
to do with that department but the connection of the 
company naturally causes me to favor them as much 
as possible. 

“OQ. Did you place any with the Commercial Un- 
ion? 
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“A. I don’t think we placed any in those years; 
although it may be possible. I know Mr. Niebling. 

“Q. What is the customary brokerage paid to 
brokers by the fire insurance companies doing busi- 
ness in San Francisco? 

“Ee Srpresent ¢ 

“Oe Ves: 

“ae “Iidont believed Can telleyou that. 

“Q. What was it during the years 1908 and 1909? 

“A. My recollection is that the customary brokez- 
age on the most of the mercantile business was fifteen 
per cent. 

“OQ. A great many brokers doing business in San 
Francisco, aren’t they? 

iY. Wifes. 

“Q. Very important feature of the insurance bus- 
iness, isn't it? 

“A. I think it is a very large feature. 

“Q. Now, Mr. Harrison, when you were given 
this letter of July 29, 1909, by the National Union 
there was accompanying it this certificate, was there 
not? 

Mr. CAREY: What is this paper you have shown 
the witness here? 

Mr. CAMPBELL: One of the papers you have 
asked for. 

Mr. CAREY: It is wot the exhibit that is inva 
dence here. We asked counsel to produce those 
things and now he produces a certificate and hands 
that to the witness. 

Mr. CAMPBELL: I have not said or inferred tlia@ 
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this was an exhibit in evidence. I asked him whether 
or not under this letter that was given him he didn’t 
use this certificate attached to the letter. This let- 
ter is an exact copy and under my stipulation an exact 
copy of the letters which were issued by the Agricul- 
tural and by the Globe and Rutgers. I don’t like the 
inference of counsel that I am trying to palm offi 
something not in the record. 

COURT: Those are in evidence? 

Mr. CAMPBELL: And in terms identical with the 
one I have in my hand addressed to the National Un- 
ion. 

“QO. Now, were you not tendered with each of the 
letters addressed to you by Edward Brown & Sons 
on behalf of the Agricultural and on behalf of the St. 
Paul and the Globe and Rutgers a certificate of that 
character? 

“A. I would not like to say from memory. But if 
you will let me look at the original letters; if they 
contain a statement to that effect— 

“Q. Don’t you recall whether or not in placing 
these risks in Alaska you used this form of certifi- 
Cane’ 

“A. I know we used a form of certificate which 
was printed and which was taken by our representa- 
tives on their trips through Alaska. I don't believe 
that certificate was used except when a representative 
was in Alaska giving to an assured on the spot some- 
thing to indicate to him that he was insured. But 
when risks come from Alaska to our office in San 
Francisco, not through the representatives, I don't 
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think any certificate was used at all. 

“Q. Will you read the letter of the National Un- 
ion—after having read it, tell me whether or not that 
is according to your best recollection a true copy of 
the letter that was written to you by the National 
Union. 

“A. J would think that is a copy, although having 
turned in the original yesterday— 

“Q. You would not say now it is not a copy? 

“A. Oh, no. It has the appearance of being a 
copy. 

“Q. Iread from the last paragraph— 

Mr, CAREY: Jasteamnrement. 

Mr. CAMPBELL: I will offer it in evidence. 

Mr. CAREY: [object to it; we have the origaaal 
in evidence; it is no part of the case. 

Mr. CAMPBELL: If the Court please— 

Mr. CAREY: Do you want to disprove the origin- 
al being a true copy? 

Mr. CAMPBELL: Not at all; you hawe askedmme 
to produce a copy of the letters which were given by 
the National Fire Union Company to Mr. Harrison. 
We haven't the original. I am producing this copy 
in accordance with your demand. Your Honor, this 
is reaching that portion of the case—at the time I 
called your attention to —at the time of the consolli- 
dation that these cases cannot be mixed together am 
is a duplicate copy so far as the terms are concerned 
with the letters which counsel has offered. 

COURT: It will be admitted. 

Mr. CAREY: I wish to save an exception, Your 
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Honor. The stipulation yesterday provides, you re- 
collect, that it is agreed that all this shall be the same 
for all. This is not an original letter and not shown 
it was ever given to Mr. Harrison, or was ever issued 
by that company, not signed by anybody and there is 
no proof here that it is really the original; and that ob- 
jection is offered in all the others. It is contrary to 
the stipulation already entered in the court. 

COURT: IT understand it does not differ at all. 

Mire CAREY : Themit ought not to be in. 

Certificate marked Defendants’ Exhibit C. 

“Q. Now I ask you, Mr. Harrison, if this certifi- 
cate which I have handed you is to your best recol- 
lection a copy of the certificate which was attached 
to this letter and which is referred to in this letter, 
and made a part of it. 

ee eanwet say that it is an exact copy, but in 
tenor it seems to be largely so. I cannot recollect the 
wording of the certificate. If I have the printed copy 
I could be definite. 

“Q. Well, you would not say that it is not a copy? 

“A. No, I would not say that. I see by this certifi- 
cate that the Michigan Fire and Marine Insurance 
Company of Detroit, Sun Insurance Office of London, 
Sun Insurance Company of New Orleans, are all in- 
cluded in that list of companies, for which I was au- 
thorized to write. | 

“Q. You received similar letters from all the com- 
panies which are named at the bottom of the certifi- 
cate, did you not? 
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‘ae Y Beene 

Mr. CAMPBELL: I offer that im evidence andi 
counsel wants further proof— 

“QO. Now, after you received these letters of ane 
thority in 1909, you sent a man through Alaska, did 
you not? 

“A. I went to Alaska myself. 

“QO. You went to Alaska yourself? 

“A. My brother went with me, and he stayed 
eliere, 

“Q. And that was through the Yukon Valley Ter- 
ritory and the Tanana Valley Territory? 

“A. First L went through the Inside Passage and 
stopped at several towns. 

“Q. But you took no risks, and issued no certifi- 
cates of insurance under those letters in the coast 
towns of Alaska where these Fire Insurance Com- 
panies were maintaining an agency, did you? 

“A. I don’t know that any of them were maintain- 
ing agencies in Alaska. 

“©. Yousdon't: 

au UNS. 

“QO. Didn’t you discuss with Mr. Brown before 
this letter was issued to you, the question as to wheth- 
er you should have the right to issue insurance in Cor- 
dova and Seward, and those towns on the coast where 
they had agencies already established ? 

“A. I don’t remeber what: 

“QO. You don't remember that? 

“A. I feel pretty sure that my bre¢her—he camic 
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out in the winter—came over the trail from Fair- 
banks to Valdez or Seward—stopped there for a week 
or two, and did considerable business there. I would 
not like to say what that was on. 

“Q. Do you recall at this time whether he placed 
any insurance—issued any certificate on behalf of the 
Globe or National Union or the Agricultural Insur- 
ance Companies in these towns on the coast where 
they had agencies? Do you know? 

pee idont remember discussing in particular 
with Mr. Brown, or that they had any agencies in 
Alaska. 

“QO. You don’t know whether he issued any insur- 
amee there? 

“A. I feel pretty sure my brother wrote a consid- 
erable amount of insurance, but in which company he 
placed it under those letters, I cannot say from mem- 
ory. 

“Q. Do you know whether that insurance he 
wrote was confined to towns other than towns where 
these companies had agents? 

“A. I didn’t understand there was any exclusion 
whatever. 

“Q. Do you have any recollection as to whether 
insurance was taken or not? 

“A. Why, Iam sure that I took some business in 
St. Michaels, and I took some business in Nome, per- 
sonally, and Iam sure my brother took some business 
at Valdez or Seward or both, and perhaps also along 
the trail between Fairbanks and Valdez, but I can- 


not recall the names of the insured in each particular 
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company, or the company that he gave it to. 

“OQ. You don’t know whether he issued any insur- 
ance or any certificates on behalf of the Agricultural, 
the Globe & Rutgers, and the National Union, out of 
this list of nine companies, in Cordova, and Seward, 
do you? 

“A. I would not like to say positively he did, but I 
do know he took considerable amount of insurance 
down there on the coast. 

“QO. When you went up the Yukon River Valley 
and Tanana River Valley, where you people operate, 
you went to a man personally and solicited the insur- 
ance? 

“A. I did in some cases, and my brother did in 
some cases. 

“O. Iam not talking about your brother, but 
about your own, personally. And when you went up 
to secure a man’s insurance, you would use a copy of 
this form, would you not? 

“A. Iwould use a certificate [ think— 

“QO. Acopy of this form? 

“A. Somewhat of the description of that. I would 
not say word for word. I would not trust my mem- 
ory that far. 

wo. 4 printed certian: 

“A. <A printed certificate. 

“Q. Did you have it prepared yourself? 

ae eedid. 

“Q. Wasn’t it a printed certificate prepared from 
the form attached to the letters? 

“A. I don’t know whether the certificate was pre- 
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pared from the form attached to the letters, or wheth- 
er [ had the certificate prepared first, and printed aft- 
er having submitted it to the companies. I would not 
say whether one was made from the other, or the oth- 
er made from the one. 

“©. In any event they agreed? 

“A. I feel quite sure we have a certificate in print- 
ed form for each of the various companies that we 
were acting for. 

“Q. And it agreed with the letter that was attach- 
ed to the authority? 

“A. I don’t think we over-rode their instructions 
without first— 

“OQ. It would not be a natural course of business 
for you to over-ride their instructions. 

“A. It would not. We took tentatively, perhaps, 
a number of risks that were not attached for some 
time—that might have been a little different—and 
sent them down for their approval. I would lke to 
add— 

“OQ. Just a minute, Mr. Harrison. After you 1s- 
sued a certificate of insurance to the assured, you 
would advise these various companies with whom 
you had placed a risk, and a certificate by telegraph, 
would you not? 

“A. When we could do so. 

“OC. Whats that? 

“A. When we could do so. 

“Q. When you could do so?. 

“A. Yes, sir. 

“OQ. And the cost of those telegraphic tolls were 
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divided between you and the company? 

“A. I don’t think they were divided that year. 

“Q. Well, they were pro-rated, were they? 

“A. No, I don’t think so, during that year. There 
had been business done during one year, during which 
the companies were paying for the telegrams, but 
that was unsatisfactory to a number of them, and Mr. 
Brown for one suggested, if I remember correctly, the 
flat commission. 

“QO. Suggested what? 

“A. Suggested the flat commission in addition, 
and the telegram charges be discontinued, and that 
cominission was applied to all business. 

“Q. Then you paid the telegrams yourself? 

"Al Paid the tele@iamis, yes. 

“OO” New, then, alver that 
was issued, you advised the companies of the risk and 


after the certificate 


if they didn’t cancel, in accordance with their letter, 
you would send a duplicate copy of this certificate, 
would you, into your office in San Francisco? 

“A. Iam not sure whether a duplicate copy of the 
certificate was sent, or at any rate, if duplicate copy 
was not sent, an application or data sufficient upon 
which the office in San Francisco could write an ap- 
plication, was sent. 

“Q. In other words, either a duplicate copy of this 
certificate was sent to your office in San Francisco, 
or your office was advised of sufficient data to enable 
them to fill out an application. Is that right? 

“A, Yes, an application with information. 

“QO. Now then, when that information came into 
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the San Francisco office, the office would fill out the 
application for that insurance, in accordance with the 
certificate, would they not? 

“A. Application or declaration. 

MimAvLbEN: lteiseunderstood that-all this testi- 
mony on cross examination has reference to insur- 
ance other than that included in this case? 

Mr. CAMPBELL: Exactly. Yesterday we want- 
ed to be bound by the terms of our policy. 

COURT: Yes, it is to establish agency. 

Mr. Allen: It goes in under our objection. 

“QO. You would either fill out an application—your 
office would either fill out an application or would 
make a declaration to the Insurance Companies—is 
that right? 

x. ‘bkhateisscorreet. 

“Q. And then these insurance companies, or the 
agents of the insurance companies in San Francisco 
would issue the policies of insurance? 

“A. Never issued a single policy ourselves—- 
never, 

“QO. But the Insurance Companies upon that de- 
claration or upon that application, would issue the in- 
surance policy? 

“A. Would issue the insurance policy from the 
date that we had accepted the risk. 

“Q. And you were paid 15 per cent commission, 
as you term it, for doing that business? 

“A. I think Mr. Brown paid us 17% and I think 
Mr. Drennan paid us 20 per cent. That is my recol- 


lection. 
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did it? 
“A. Yes, that varied 
“Q. Did it vary with the different kinds of risks? 
“A. No, I don’t think there was any less commis- 


That varied with the different companies, 


sion paid, and I don't think that there was any more. 

“QO. Now, you had nothing to do personally with 
the filing of the application for these particular poli- 
cies, did you? 

“A. I don't think that I had anything to do perhaps 
more than to have a conversation as to the amount of 
the risk that was to be given to the companies, and 
then forward—I mean with Mr. Brown and Mr. Dren- 
nan separately—then afterwards instruct my office 
the amount to declare. I may have seen the docu- 
ments as they were going through the office, but I 
don't think I signed them. 

“QO. Now, you had previously talked with Mr. 
Kinney of the Franklin Fire Insurance Company, had 
you not? 

“A. Ihad. Mr. Kinney’s company was represent- 
cdaby Mr. Sargent: 

“QO. And you were on good terms with Mr. Kin- 
ney, were you not? 

“A. Well, I wasn’t on anything other than pleas- 
ant terms with him. I don’t think we had any busi- 
ness relations. 

“QO. Mr. Sargent, who represented your company 
here in the north, did business with the Franklin Fire 
Insurance Company, didn't he? 

“A. I think I secured the agency for Mr. Sargent, 
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and Mr. Kinney wanted some of this business. Mr. 
Sargent wanted Mr. Kinney to have it, and I was re- 
quested to go to Mr. Kinney and see if I could not fix 
it some way so he could get part of the business. 

“Q. So you went to Mr. Kinney and Mr. Kinney 
advised you he couldn't take a risk directly in Alaska, 
did he? 

“A. I believe that was— 

Mr. CAREY: I don't suppose it is material in this 
case. 

Mr. CAMPBELL: Ifthe Court please, it was gone 
into yesterday—the re-insurance with the Franklin 
Fire Insurance Company. 

Mr. CAREY: We were talking about Mr. Harri- 
son's agencies for these defendants and whether he 
was their agent or our agent, and on that the Court 
permitted the examination as to his relation with 
other companies. 

COURT: He testified yesterday on re-insurance 
with the Franklin Company. 

Mr. CAREY: Itis this point: Hesaid Mr. Brown 
re-insured some other insurance with the Franklin 
Insurance Company that has nothing to do with this 
law suit. They can insure or re-insure all the insur- 
ance they want to. It would not affect this case. Now 
the question here, your Honor, is whether Mr. Har- 
rison can fairly be said to have been the agent of these 
companies that were paying these commissions, and 
on cross examination we submitted Mr. Harrison for 
full investigation on that subject, but when it goes to 
his relationship with the Franklin Company, or with 
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any other company for that matter, as to just what 
terms he was doing business with him on, we think 
this is outside of the case, and object to the crosstéx- 
amination extending so far. 

COURT: Well, if you think the testimony yester- 
day in reference to re-insurance with the Franklin 
Company is immaterial in this case, it will be strick- 
en out, which will obviate the cross examination. 

Mr. CAMPBELL: Ii the court please, I amu 
amining this witness on the very question of agency. 
I think his dealings with the Franklin Insurance 
Company will reveal that. 

COURT: I think you have a right to go in cross 
examination into this agency question. As to what 
his relation with these companies was, whether an 
agent for them, or doing business on his own account 
for the customers. Of course I don’t know to what 
extent it will be shown he was an agent of these com- 
panies when he wrote these policies. J don’t know 
what will be claimed in that at this stage of the rec- 
ord. 

Mr. CAMPBELL: I suppose it will be claintedigge 
waive everything because he happened to be the agent 
of our company. They plead we are bound by Mr. 
Harrison's knowledge, and whatever he did; he was 
our agent. 

Mr. CAREY: Let me get it clear just wharaae 
Court’s ruling is. Your Honor rules, I understand 
now, Mr. Campbell has a right to cross examine this 
witness as to his agency relations with other com- 


panies not parties to this law suit. 
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COURT: For the purpose of showing the charac- 
ter of business he was doing, whether acting as agent 
for him or some one else. 

Mis (GA ReayY 2 9Sane au exception. 

COURT: Oeotrsesit Mr. Harrison was a broker 
and acting for this Alaska company in placing this 
insurance, he would not be considered agent for the 
companies, and if acting for the companies and not 
for the plaintiff, would be regarded as the agent for 
the companies. 

“Q. Mr. Harrison, have you ever acted as a brok- 
er in any other case than the Alaska Portland Pack- 
ers Association? 

Mie CAREY > I cibyject to: thai 

Mr. CAMPBELL: Well, I will strike out the last 
part of my question objected to, and will ask: Have 
you ever acted as a broker in placing insurance for 
other companies? 

“A. Ihave spent a great many years in the brok- 
erage business. 

“OQ. You have had years of experience in that 
business? You are one of the oldest brokers on the 
coast, are you not—I don’t mean as to years, but as to 
business ? 

“A. Idon’t know. I commenced back in '93 or ’95, 
but I have not always been in the brokerage business 
during all those years. 

“Q. Now, tell me what is the custom—who pays 
customarily the broker for his work in placing insur- 
ance? Does the assured, the man who has received 
the insurance, or does the Insurance Company ? 
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“A. The Insurance Companies pay the brokerage, 
and the broker in my view is the man who gets all of 
the brokerage that is paid, or all of the commission 
or discount, whatever you might call it, and he charg- 
es to his customer the amount that the Insurance 
Companies charged for their policies. 

“OQ. In other words, there is put into the policy 
which is issued by the Insurance Company the maxi- 
mum premium, is there not? 

awed Mespreimt. 

“OQ. The premium which is paid? 

“A. The exact premium; which you have paid. 

“Q. And the insured pays that premium which is 
called for in the policy? 

eee es Sir. 

“Q. And that is the consideration he pays for the 
issuance of the policy to him? 

“A. Yes, sir. 

“Q. Now, in the usual course of business, those 
premiums are usually paid to the broker placing the 
business, are they not, instead of direct to the com- 
panies? 

“A. In many cases they are paid to the broke 
If they know the broker well enough to trust him with 
large sums of money, they are paid to the broker. 

“Q. In some instances if the broker is not well 
known, they will pay the brokerage to the Insurance 
Company? 

“a iia is-corréet: 

“OQ. Now, the broker either remits the full premi- 
um to the Insurance Company and the Insurance 
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Company rebates to him his commission or the brok- 
er deducts his commission and remits the balance to 
the Insurance Company? 

“A. There could be the two methods, but the lat- 
ter one is usually the one. 

“Q. Now, after you saw—Mr. Kinney told you 
that he could not take risks in Alaska under his pow- 
er or authority from his company? 

Mr. CAREY: We object to the conversation with 
Mr. Kinney, but I suppose the Court has ruled on 
that. 

COURT: The same question I ruled on a moment 
ago. 

(0) Widnt he: 

“A. Mr. Kinney told me some reason. I think he 
said that his company was not permitted to write in 
Alaska direct business. I think that is it. 

“Q. That is, he wasn’t permitted to write dircct in 
Alaska? 

a ViGs: 

“Q. But he told you at that time that he would 
take re-insurance from the Brown Company to the 
extent of $5,000? 

“AA. That is correct. 

“Q. Now, by re-insurance you mean that after 
one company has accepted a risk, we will say, on this 
building for $10,000.00, it may go and re-insure eel 
in some other company? 

“A. That is the idea,—protection of its own lia- 
bility. 

“Q. And after you had made that arrangement 
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with Mr. Kinney, did you personally go and talk with 
Mr. Brown, about this re-insurance in the Franklin, 
or did Mr. Buffington, from your office? 

“A. I think I went myself. The conversation, as 
I remember, was only another complaint from Mr. 
Brown that I was not giving him my business. 

Mr. CAMPBELL: We move to strike that out as 
not responsive to the question. 

“QO. You went to Mr. Brown and advised him that 
you would place with these three companies how 
much insurance? 

WA, ttn ks65 000. 

“QO. $15,000? 

A. Yes, sir. 

“Q. And you asked him at that time to re-insure 
with the Franklin Insurance Company to the extent 
of $5,000, didn’t you? 

“A. Yes. Brown asked me for the risks. 

“Q. And you gave the reasons which you have 
given to us? 

“A. I told him that the business was really Mr. 
Sargent’s business, and I was doing it for Mr. Sarg- 
ent, as an accommodation to him, and Mr. Sargent be- 
ing the agent of the Franklin has asked me to give the 
Franklin some of the business. I had inquired of the 
Franklin before—the situation as stated by Mr. Kin- 
ney, and Mr. Kinney requested me to fix it with Big 
Brown so he would get it. 

Mr. CAMPBELL: If the Court please, I would 
like to have some of those depositions. 

“A. I would like to add something further on the 
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question of brokerage. 

CORA Yoummay explain. 

Pir sCAMPBEILIL: Go ahead, Mr.| Harrison. 

“A. My business in Portland prior to 1908 had 
been conducted by myself in my own name, doing 
brokerage business as well as an underwriting busi- 
ness here. I sold that business to Mr. Sargent. All 
this brokerage business went to Mr. Sargent, and as 
a result of that arrangement there were a few of these 
large accounts, so important to the customer, so im- 
portant to Mr. Sargent’s income, that I continued my 
assistance in placing these lines for him, and when I 
placed this business I did it as an accommodation to 
Mr. Sargent, and I credited on my books the entire 
brokerage to him—the entire profit I might say. 

“Q. You made it for Mr. Sargent, and Mr. Sarg- 
ent got the money? 

“A, Mr. Sargent got the money. Mr. Sargent is 
the broker except I didn’t give him this extra commis- 
sion I was getting from these companies. 

“Q. Now, before [ask you about this—have you 
any personal knowledge as to how this was acutally 
placed? You didn’t do this yourself? 

“A. I didn’t sign it myself, but as I said awhile 
ago, [am not so sure but what I saw the documents. 

“Q. Will you tell me in whose handwriting that 
is? (presenting paper.) 

-2> i think®that is Mr. Buffineren’s. 

“Q. Now, when you want—when you went to 
place this insurance, you made out in your office this 
form of declaration, didn’t you? 
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Mr. CAREY: That is the insurance im questionmm 
this suit? 

Mr. CAMNPBELL: ‘es 

“A. Yes, that is the form we used. 

“QO. And in the usual course of your business, Mr. 
Buffington went over to the agents of the Svea Fire 
Insurance Company and handed this dicument to 
them, did he not? 

“ee Well, that 
have handed it in, or it may have gone by mail. I 
think the customary way for these documents to go 


I wouldn’t say that. He might 


would be to go by mail. 

“Q. Do you know anything about this particular 
transaction ? 

“A. I don’t know whether that went by mail or 
was handed in by hand. 

“OQ. Have you any personal recollection of going 
through the office, or going through the transaction 
of placing this insurance? 

“A. I have only detailed the conversation with 
Mr. Brown and Mr. Drennan. 

“QO. That was prior to this? 

“A. That was iprior to this. 

“Q. And you had nothing further to do with them 
after the conversation with Mr. Brown? 

“A. I may have looked over all the documents 
when prepared for closing the entire risk, but I did 
not sign the documents. 

“Q. That was in your office? 

“A> Bhat was in my omice. 

“QO. But you had no further negotiations with Mr. 
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Brown or Mr. Drennan about the issuance of these 
applications? 

“A. I don’t think I took it over myself. I don’t 
remember to have done so. I may have, but I don’t 
remember. 


“QO. Now, the slips which are attached to these 
applications are carbon copies of the slips which were 
attached to the policies? 

“A. There were slips made out in my office; I re- 
member to have seen the slips. I couldn't positively 
identify them as being the ones. 


“QO. But the slips which are attached to these ap- 
plications were made out in your office? 

“A. Ithinkso. I might add that I glanced—there 
are two or three of these slips that were introduced in 
taking the depositions in San Francisco and without 
being particular as to the exact words or punctuation 
I think that these slips are the ones that we prepared 
impor ottice and sent with the declaration. 


“QO. Iwant to get the man who actually conducted 
the transaction; otherwise it will be heresay and we 
don’t want that. Now, after these applications were 
filed with these insurance companies, the policies in 
issue in this suit—the fire policies were issued, were 
they not, by the companes? 

vee | tintiak so. 

SO me tnidmilmy were turned over to yo? 


“A. I don't know whether sent around by mes- 
senger or mailed, but [ am sure they came into our 
emice. 
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“OQ. And you sent them to the assured in this 
case? 

“A. I don't know whether [ sent them to the as- 
sured or to Mr. Sargent. I am inclined to think that 
I sent to Mr Sarcent. 

“Q. In-due course they were transferred throteh 
you or your representative to Mr. Warren, the plain- 
titiimei wercase: 

“A. I don’t quite agree with that question. Mir. 
Sargent is the duly authoried agent of the St. Paul 
Marine & Fire Insurance Company in Portland to do 
this business, but in doing this business, in placing 
this insurance, | was placing it jor Mr. Sargentay 
was really Mr. Sargent’s representative, in fact; [ was 
doing it as a gratuity to him because I had sold him 
the office; because it was a very important customer 
of his—important to him so far as the income was 
concerned, and very important to Mr. Warren that 
the business should be placed exactly as it had been 
before, and in accordance with conditions that we 
both understood much better than Mr. Sargent did, 
who was just coming into the position. So far as 
what I did in this connection was concerned, I was 
representing Mr. Sargent; although I conducted the 
negotiations for Mr. Sargent, I wrote the letter of ac 
ceptance in my own name, but all the brokerage, all 
the profit as far as I can recollect, with the exception 
of this special underwriting commission, was credited 
on my books to Mr. Sargent. The profits at Lloyds, 
profits and commission of the St. Paul Company and 


the usual brokerage from the companies. 
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“OQ. Mr. Sargent is a brother-in-law of yours? 

ave) lenis: 

SOeendlit is entirely probable, then, that you 
sent these policies to Mr. Sargent? 

eee erator imink Psent them to Mr Sargent. 

SO adie i tuim delivered them to the assur 
ed? 

“A. I think that is the way.” 

eee 

“QO. Will you look at the Svea Fire Insurance 
policy and tell me what the rate is there? 

“A. The rate shown is two and a half per cent. 

“Q. And from that you were paid fifteen per 
Cent ’ 

“A. Ithink I was paid 17% per cent. 

“Q. Do you recall at this time whether you were 
paid 15 or 174%? 

“A. I can’t say that I have ever—I feel pretty 
sure that we have gotten all that is coming to us.” 

ee ee 

“Q. What rate did Mr. Warren pay upon this par- 
ticular policy, 1 am asking (witness referring to Na- 
tional Union policy). 

©—~. I couldn't tell you. 

“Q. Paid the rate specified in the policy, didn't 
he? 

“A. No, sir, paid me two eighty-five for the com- 
bined insurance. The marine risk at Lloyds cost two 
anda half, less this usual brokerage there, plus further 
charge for fire; the marine rates in San Francisco 
were three per cent less usual discount of ten per cent 
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to the assured, which would bring it to two seventy 
net rate. Now, if you add this two twelve that would 
bring it to four eighty something. 

“OQ. Let me ask this, Mr. Harrison: How do you 
arrive at the total premium paid to vou by Mr. War- 
rene 

“A. By methods of figuring used in my office that 
enable me to make money. 

“OQ. Ihave no doubt about that; Iam not disput- 
ing your money making ability; we all know that. 

JUROR: Wasn't this contract between you and 
Mr. Warren that you were to provide him with all 
that insurance at two eighty five? 

“A. It was a divided contract. I was to purchase 
insurance on every dollar of supplies shipped north 
and every dollar of salmon shipped south at a rate 
of two eighty five paid by Mr. Warren to me, and I 
was to do the best I could. But get it cheap or get it 
high, make money or lose it, I was to provide the in- 
surance at that rate.” 

oe ee 

“QO. Now, this business, doesn’t Mr. Sargent’s 
books show all this? 

“A. I don’t think so, no, sir. 

“Q. All the commissions you got were turned over 
to Mr. Sargent? 

“A. No, no, I charged Mr. Sargent with the net 
cost of this business. 

“O), @hy, IT see. 

“A. The net cost, that is to say I made the various 
deals with the Underwriters, paid the net premiums 
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to them, London, San Francisco and elsewhere, wher- 
ever it was placed—I think it was in London and San 


Francisco only—and charged Mr. Sargent with the 
net cost of it. Mr. Sargent collected from Mr. War- 
ren two eighty five; the difference was profit. 

“Q. In your statement—didn’t you render a state- 
ment to Mr. Sargent which will show just exactly the 
total amount of premium paid and that were paid to 
the various companies and the total amount and the 
itemized statement of expenses? 

“A. I think I rendered Mr. Sargent a statement 
showing the net cost of all the insurance. 

“Q. Don't you render a statement showing the 
gross cost so he may have means of checking up with 
you? 

“A. Why, no; I don’t think that would help him 
any if he was willing to take my statement as to what 
it cost absolutely net; he was collecting the premium. 

“Q. Then if there was any difference between the 
average rate, or rather if there was any difference 
between the amount of premium that you were re- 
quired to pay to the insurance companies under the 
policies which you received from them and this rate 
of two eighty five which you charged Mr. Warren 
for placing the insurance, that was a profit that went 
to you and to Mr. Sargent? 

*“A. That was the profit which I accounted for to 
Mr. Sargent, and if the insurance cost more that was 
to be our bad fortune. 

*Q. Do you know what that profit was, Mr. Har- 
rison? I don’t want the figure, but there was a profit, 


194 Globe § Rutgers Fire Insurance Co. 


was there? 

“A, Am I obliged to answer that, Your Honor? 

Mr. CAREY: I don’t believe the witness is re= 
quired to reveal his own affairs in that way. I object 
to the question. 

COURT: Just ask the witness whether there was 
a profit or loss. 

“©. I don't care for the figures. Was thereyaim 
profit? 

A Diiere was a protit, yes, sir. 

“QO. ‘Now, Mr. Harrison, am I correct in my aaiie 
derstanding of the St. Paul Marine cover that the li- 
ability under the St. Paul cover could not bé depem 
mined until you ascertained the amount of liability on 
the combined Lloyd and fire policy—that is, on sal- 
mon? 

“A. That was the intention, yes, sir. 

“Q. In other words, the St. Paul cover camiemim 
and operated what we might term an excess cover? 

eo Excess) cover. 

“Q. After the lability—after the fire insurance 
covers and the Lloyd covers had been exhausted then 
the St. Paul came in and paid? 

“A. The St. Paul was not to get a line—was not 
to get anything except after the other companies got 
their insurance according to their policies and their 
cover notes, and then 1f anything left the’ Stam 
was to get it. 


“QO. Now then, the fire companies under the terms 


of their policies 
Mr. CAREY: Don't the policies explicitly show 
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and isn’t it a legal question as to what their liability 
is? We don’t think that is proper cross examina- 
tion. 

Mr. CAMPBELL: Counsel went into apportion- 
ment; it is a poor law that wont work both ways. 

PEieCOURT: Mem lave a right to aseethese 
questions. Counsel asked about these in making up 
a statement for the broker. 

Mr. CAMPBELL: Heis the man who figured the 
loss. 

Ni CAREY: I domt thinkwenmber the court or 
counsel has exactly understood what I was getting at. 
What I was asking this witness was how he got at the 
figures that he put on the proofs of loss that were 
submitted to the defendants for the purpose of show- 
ing that he made a proof of loss, and made it accord- 
ing to their belief that it was right. That is all there 
was as to that. J] never asked this witness, and I 
wouldn't think I had the right to, what the legal con- 
struction of a St. Paul cover or policy was, or what 
the legal liability of the Lloyd Company was accord- 
ing to its policy; but these are legal questions to be 
decided by the court under instructions to the jury 
and I object to this cross examination in general, but 
this particular question which is asked the witness 
as to his construction of this policy of insurance I 
don't think that is right; that is what I object to. 

Mr. CAMPBELL: If counsel doesn’t want to sub- 
mit his expert to my cross examination upon this 
question I waive it. He produces an expert here, 
submits him to a half a day’s examination and then 
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doesn't want to give me a chance at it. I will waive 
fiat part omit. 

Mr. CAREY: I don't think that is just what I said. 

“Q. Mr. Harrison, had you placed insurance be- 
fore for this cannery on the same lines as this imsur- 
ance which is in controversy here? 

Mr. CAMPBELL: I think that is a leading ques- 
tion. 

COURT: You mean with these companies. 

Mr. CAREY: Yes, with these companies. That 
is what I was trying to get at. 

COURT: I understood him to mean by that We 
was anxious that this business should be done for the 
assured as it had been done before. 

“OQ. Let me ask a question or two. Maybe I mis- 
understand. Is it a fact, Mr. Harrison, that you had 
been instrumental in getting insurance for this plain- 
tiff on this cannery in other years prior to this time? 

“A, Yes, sir, I had had business in my office ever 
since the cannery was organized, every single year 
successively, and the business was never placed on 
what is known as the ordinary plan of ordering $150,- 
000 of insurance whether you got any goods or not. 

“©. No, no; what is the fact as to whether or men 
prior to this year you had been placing joint marine 
and fire insurance on the cannery? 

Poy, limis'a fact: 

Mr. CAMPBELL: Let me understand that ques- 
tion. 

so (Read). 

Mr. CAMPBELL: With this company? 
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Mr. CAREY: Iam going to follow it up and show 
that this company had insurance, or some of them 
had policies before this on this very plan. 

“A. It is a fact that this same plan had been in 
use by me for this special cannery during all the time 
I had the business from its inception. 

“Q. What is the fact whether or not either the 
National Union, the Agriculural, the Svea or the 
Globe & Rutgers had carried a part of that insurance 
in previous years on this cannery? 

Mr. CAMPBELL: I object, if the Court please, on 
the ground that it is parol evidence offered to alter or 
contradict the terms of a written instrument, the poli- 
cies speak for themselves; secondly, the agents of the 
company. if Mr. Harrison were agent, have no author- 
ity to waive any conditions of the policy except by 
written endorsement on the policy or attached there- 
to; and no waiver of said condition was endorsed on 
the policy; and, third, there is no showing that the 
company had any knowledge of it. 

COURT: It will be admitted here the same as the 
others and for the same purpose—purpose of show- 
ing agency. 

Mr. CAREY: That is the sole purpose of it now. 

“A. My recollection is that the years of 1904 and 
1905 both Mr. Brown's companies, which ones I can- 
not say now— 

“Q. Which are Mr. Brown’s companies? 

“A. The Globe & Rutgers, the Agricultural and 
in 1904 and 1905 they had risks on this 


same cannery on supplies and on salmon. 


the Svea 
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Mr. CAMPBELL: I would like to ask Mr. Harri- 
son one or two more questions. 

“QO. I will ask you to look at these documents, Mr. 
Harrison, and tell me what they are. 

“A Shall dedetanl themy 

“OQ. No, tell me what they are. 

“A. Some are companies policies and some are 
Lloyds’ policies. 

“OQ. By whom were they issued? 

“A. By the companies whose names appear here- 
to and by underwriters of Lloyds’. 


mO. “Are they thespolicies 

“A. Of course, you*understand, Mr. "Campbellgal 
am testifying about something I don't know any more 
than that I received these policies from my broker. 

“Q. You know whether they are policies or not, 
don't you? 

“A. I know they are the usual form of the Lloyds’ 
policies. I received these from my broker in London. 
I didn't receive them from the underwriters nor from 
the company. 

“Q. Are they the policies which were issued by the 
various subscribers to the covering note—the Lloyds’ 
covering note? 

"a. I preswnie so. 

“Q. They were sent to you by your agent with 
that understanding, were they not? 

“A. They were sent to me in the usttal course of 
business. 

“Q. Now, Mr. Harrison, weren’t they sent as pol- 
icies to tls coMering mores 
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“A. I think the policies were. 

“Q. Don’t you know? 

a ee No, | dont. 

“Q. Don’t you know whether or not those policies 
were sent pursuant to this covering note? 

A. Ihave the strongest kind of a belief they were 
not. or 

~Q. Did you place any insurance upon any of this 
plant or any property of the plaintiff except what was 
first covered by the covering note? 

“A. Nothing except what was covered by that 
move and the St. Paul. 

“Q. Have those policies ever been shown to the 
defendant corporations until produced here in court 
yesterday afternoon, to your knowledge? 

“A. Not that I know of. 

“Q. Haven't they been in your possession contin- 
uously since you received them? 

“A. Well, I presume they have. These policies 
bear date of receipt April 27, 1911. 

“Q. But they have been continuously in your pos- 
session. You don’t know that they have been out of 
your possession ? 

“A. I don’t think so. 

“Q. They have been in your safe in San Francis- 
coP 

Eee tines, 

Mr. CAMPBELL: We offer the policies in evi- 
dence if the Court please. 

Mr. CAREY: We object, if the Court please, sim- 
ply to save the point we made heretofore that the oth- 
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er insurance or method of settlement is not proper. 

COURT: They will be admitted. 

Defendant s Exhibit) i = 

ARTHUR M. BROWN, being called as a witness 
on behalf of defendant, testified as follows: 

“QO. Mr. Brown, are you a member of the firm of 
Edward Brown & Sons? 

“A. I am senior member. 

“OQ. Who are the members of that firm? 

“A. My brother and myself. 

“Q. What is your brother's name? 

2 ee Eerbert Hy brown. 

“©. Herbert*H. Brown. Are “you the genema 
agent in San Francisco of the Agricultural Insurance 
Company? 

iain. 

“Q. And of the Globe & Rutgers Fire Insurance 
Company? 

ax. Mes: 

“Q. And of the Svea Fire Insurance Company? 

Bx. Wes. 

“Q. Did your firm, Edward Brown and Sons, is- 
sue the policies of insurance on the salmon and sup- 
plies belonging to the plaintiff corporation, which pol- 
icies are the subject of suit in this action? 

oa Yes. 

“CQ. Did you have any conversation with Mr. Har- 
rison prior to the issuance of your policies regarding 
insurance upon this risk? 

SA. INeesir. 

“QO. What part of the business do you particular- 
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ly look after? 

“A. I look after the loss adjustments and the cor- 
respondence of the home offices. 

“Q. Did you have any knowledge of the fact that 
Mr. Harrison had procured for the plaintiff corpora- 
tion this Lloyds Marine Insurance and the St. Paul 
Marine excess insurance prior to the issuance of the 
policies by your companies—your office? 

x. Nowsir 

“Q. When did you first become advised that Ma- 
rine insurance of Lloyds and excess marine insurance 
with St. Paul had been taken out upon that property 
which you were covering- 

> Aiter tlre tines 

“Q. Did you ever advise your companies that the 
plaintiff corporation had procured othdar non-con- 
current insurance upon the properties which were 
covered by your policies? 

Mr. ALLEN: What is that question? Then we 
would like the same objection to this we made be- 
TOT. 

COURT: Very well. Same ruling. 

Miy ALLEN: Exeeption. 

“A. Yes. 

“Q. Will you state when that was? 

“A. After suit had been brought against us. 

“Q. I will hand you plaintiff’s exhibits 48 and 49, 
and ask you whether or not the firm of Edward 
Brown & Sons as general agents of the Agricultural 
and Globe & Rutgers Fire Insurance Companies is- 
sued those letters of authority to Mr. Harrison? 
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“A. They did. 

“QO. Was any»suchwletter ofvauthority isswediee 
Edward Brown & Sons as general agents of the Svea 
Fire Insurance Company to Mr. Harrison? 

“tee “Nos 

“©. No Tetter of that character was ever givem 
Will you state whether or not Edward Brown & Sons 
as agents for the Globe and Rutgers, the Svea and the 
Agricultural Insurance companies ever gave to Mr. 
Harrison any other written authority or printed au- 
thority to issue insurance or to assume insurance in 
its beliali other than these letters? 

“A. Not to my knowledge. 

“QO. If they had you would have had knowledge of 
that fact? 

7 Iavould, vesesia: 

“Q. Did you ever give Mr. Harrison any written 
authority or printed authority to issue any policies 
touching any of the property insured—of the plaintiff 
corporation, covered by your policies in this suit? 

Mr. CAREY: Does the question relate to written 
authority? 

“RR. May I have the qiestion? 

“Q. I will ask you the question again. Had Ed- 
ward Brown & Sons as»general agents of the Svea; 
Agricultural and Globe & Rutgers ever given Mr. 
Harrison any written authority to issue any policies 
of insurance covering on the property of the plaintiff 
corporation, which property is covered by your poli- 
cies in suit? 


“A. dion 
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“Q. Was Mr. Harrison ever made an agent of the 
Globe & Rutgers Rire Insurance Company and the 
Agricultural Fire Insurance Company by any verbal 
arrangement other than the written letter of authority 
which is in evidence? 

Mr. CAREY: That is a question for the Court and 
the jury, Your Honor, under all the circumstances. 

COR? He can testy about it. The jury can- 
not determine unless he testifies about it. 

Mas CAREY: We don't object to the fact, but his 
conclusion. 

MOURT: He can testity 

Pipe CAREY: Save antexception: 

Pie INO! 

“OQ. Was there ever any authority, either verbal 
or written, conferred upon Mr. Harrison constituting 
him an agent and authorizing him to assume insur- 
ance on behalf of the Svea Insurance Company? 

Mr. ALLEN: We object to that as incompetent, 
irrelevant and immaterial. The question is for the 
jury. 

COUR. fe can answer. 

Mien: Exception. 

vee MO. 

“QO. When these policies in suit, issued by your 
firm on behalf of the various corporations were issued, 
was Mr. Harrison paid any commission? 

ee Ys. 

“OQ. How much? 

“A. He was paid on these policies a commission of 


miteenpem cent: 
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“QO. Will you state what is the usual customary 
brokerage rate paid to fire insurance brokers placing 
business with fire insurance companies in San Fran- 
cisco? 

“A. On all business in Alaska the commission 1s 
fifteen per cent. 

“QO. You have heard Mr. Harrison’s—Your com- 
pany is a member of this Board? 

Aue aes. 

“OQ. The insurance trust that Mr. Carey talks 
about? 

“A. I wont admit that. 

“OQ. You heard what Mr. Harrison said to the ef- 
fect that no insurance company a member of the 
Board of Pacific Underwriters has any authority to 
accept insurance from a broker who is not a member 
of the brokers’ exchange? 

i. Rimes: 

“QO. Now, will you state to us what the rule isi 


thateregard ? 
Mr. CAREY: I think if the rule is produced, Your 


Honor— 

COURT: Harrison testified about the fact. 

Mr. CAMPBELL: We asked for the rule and could 
NOt wet 1. 

COUCRG: Jlvetehimaavesiity. 

CAREY: Oncross examination f asked him abont 
the rules. 

GOURT: Hecan tesiity. 

“A. The rule of the Board is that no commission is 
to be paid on San Francisco business except to a 
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member of the brokers exchange, and no commission 
is to be paid on business throughout the country ex- 
cept to brokers members of that exchange and to duly 
authorized agents. 

“Q. Was brokerage paid to any other person? 

pee Yes} sir. 

“Q. What other person—was brokerage paid by 
any of the fire insurance company to any other per- 
sons placing fire insurance with them? 

ie Y @s, Sit. 

“Q. What other persons? 

“A. It has been the custom of the insurance street 
for years to pay brokerage to recognized insurance 
men where they were outside of the fire insurance 
business, such as marine general agents and to life 
general agents and accident general agents—those 
who were recognized as being in the insurance busi- 
ness. 

“Q. Does Mr. Harrison and Mr. Harrison’s office 
in San Francisco come within that classification ? 

fee © hayes: 

“O. By virtue of what? 

“A. Mr. Harrison is one of the oldest established 
brokers and marine general agents in San Francisco. 

“Q. Marine general agent of what company? 

“A. St. Paul, I believe, and Mr. Harrison's office 
has always to my recollection had brokerage on the 
business which he has placed. 

“Q. Have you received any business from Mr. 
Harrison's company as agents since the personal re- 
tirement of M. C. Harrison himself? 
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“A. “Wes, isin 

“OQ. Has Mr. Harrison ever advised you that he 
was retiring personally from the brokerage business? 

MA eS Sil 

“QO. What did he state to you? 

“A. My recollection is he wrote a letter stating 
that he was retiring from the brokerage business. 
This letter was written the latter part of this year or 
middle of this year, saying he was retiring from the 
brokerage business and turning it over to his broth- 
ere. 

“OQ. Has his brother been placing any business 
with your company since that? 

“Ae 1 think so; [ would not swear. 

"©. Have you\patduitim any ba@kerages 

“A. If he has placed any business he has undoubt- 
edly been paid brokerage. 

“Q. Will you state whether or not it is a fact, that 
Mr. Harrison was the agent of these three companies 
in San Francisco, other than the authority confenmed 
upon him by these letters? 

Mr. ALLEN: If the Cotirt please, this witnt@s. 
cannot form—this conclusion I think is objectionable. 

COURT: I think it is competent for the witnessmo 


testify. 
eee ~=6NO. 
“QO. You know Mr. Jolly, do you? 
mes. 


“QO. Edward Brown & Sons ever give Mr. Jolly 
any written authority by which Mr. Jolly was em- 
powered to waive any of the provisions embodied in 
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your policies of insurance? 

“INGE 

“Q. State whether or not Mr. Jolly was ever giv- 
en any verbal authority to waive any of the conditions 
and provisions in the policies? 

ee Norsir, 

“Q. Have your companies ever written any insur- 
ance—any fire insurance in conjunction with Lloyds 
Marine insurance, or St. Paul Marine excess Insur- 
alice Or marine excess insurance of any other com- 
pany than the St. Paul? 

“A. With knowledge we were writing it? 

Or Y est 

cae No. 

“Q. Have you any present knowledge of your 
companies having done so? 

No. 

“Q. Had you been advised by Mr. Harrison prior 
to the issuance of your policy that it was his intention 
to procure Lloyds Marine insurance and St. Paul ex- 
cess marine insurance covering on the same proper- 
ties covered by your policies, would you have written 
your policies? 

Mr. CAREY: We object to the question as leading 
and calling for a conclusion of the witness. 

COURT: I think it is a competent question. 

ime Ye i think the Court ruled it micht be 
admitted before, but I wanted to save the record. 

COURT Very well. 

AT eiNG: 

“Q. Did you have any conversation’with Mr. Har- 
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rison regarding a re-insurance with the Franklin ? 

we ING 

“Q. Didnot. Do you know whether that convers- 
ation was with your brother and not with yourself? 

“A. [have been told it was with my brother, but 
I didn’t have any conversation. 

“QO. Is there any other statement, Mr. Brown, you 
want to make that is material to the issues of the 
case? 

A. ibthiurk wot.” 

On cross examination the witness testified: 

“Q. Mr. Brown, do I understand you to say that 
if you had known that Mr. Harrison intended to get 
this marine insurance from Lloyd's and the St. Paul 
that you would not have written the policy in ques- 
tion? 

“A. Not in the form they are written in. 

“©. Not under that form? 

“A. No, sir. 

‘OQ. Would you have written insurance on the can- 
nery in question and supplies in any other form? 

“A. With the knowledge they were going to issue 
that insurance? 

“©. Yes askin: 

“A. No, sir 

“Q. Did you ever have any fire insurance in the 
Globe & Rutgers and these other companies that you 
represent on the cannery of the Alaska Portland: 
Packers’ Association at the same time and concur- 
rently with the marine insurance in the St. Paul? 


“A. Not to my knowledge. 


vs. Alaska-Portland Packers’ Asso. 209 


“Q. How long have you been the agent—how 
many members of your firm are there? 

ee lwo. 

“QO. Who are they? 

“A. My brother and myself. 

“QO. Operating under the name of Edward Brown 
& Sons? 

moe ~Y eS asi. 

“Q. What companies do you represent? 

vt. Globe & Rutgers, the Svea and the Agricul- 
iaral. 

“Q. Those are the three companies outside of Mr. 
Drennan’s companies that are involved in this law- 
suit? 

awe Ved, 

“Q. I will ask you to look at this policy issued by 
your company in 1906—and first ask you whether 
that was issued by your firm for the Svea Company? 

oe 69Y esyisir. 

“Q. Iwill ask you te read that slip that is on the 
fee OF it to the jury. 

“A. (Reading). “It is understood and agreed that 
this policy re-insures the St. Paul Fire & Marine In- 
surance Company on their interest as insurers under 
their Marine Department Policy No. ”—blank, I can- 
not make it out,—‘“‘and or open cover No. blank’— 

“Q. I think the remaining words are “upon the 
former policy,” not the open cover. 

“A. (continuing reading) “And not as originally 
Paiiiten.” 

“QO. So you did, in 1906, re-insure the St. Paul 
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Fire & Marine in the Svea for marine insuranee on 
this cannery and supplies belonging to the Alaska 
Portland Packers’ Association? 

“A, Let me see that again, please. No, siraamemia 
not insure marine insurance. 

“QO. What does that slip mean? 

“A. That is the Marine Department policy. 

“Q. That is the Marine Department policy; thamis 
not marine insurance? 

“A. Wet necessarily. 

“QO. What was that policy you re-insured? 

“A. This policy was a policy covering for $50,- 
000 on tin, tin cans, etc., on the premises of the Alas- 
ka Portland Packers’ Association at Bristol Bay. 

“QO. Mr. Brown, will you state that that re-insur 
ance that you issued there was not on marine and 
finer 

“A. Will I say what? 

“QO. Will you state that it was not on marine and 
fire together? 

“A. Yes, I will state that. 

“QO. Wasn't the intention of that policy to re-in- 
sure the St. Paul on its marine policy issued to this 
very company? 

“A. WNoy,sir. 

“OQ. What does that mean? 

“A. This means this Svea Insurance Company as- 
sumed a portion of the liability of the St. Paul Fire & 
Marine Insurance Company on the fire risk on the 
stock described herein in the cannery. 

“Q. And you will state that that don’t refer to any 
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marine insurance that was on any of the property of 
the Alaska Portland Packers’ Association in that 
Vea? 

“A. Impossible, sir. And under its charter the 
Svea Company cannot write that insurance. 

“Q. I want you to tell the jury whether it don't. 

“A, Whietherat covers marine? 

“©. Or marine and fire? 

“A, Yes,covers absolutely fire. 

COURT: It covers the fire part of the marine pol- 
icy? 

"ae Wiesyesin, 

“Q. The policy that was issued, then, was a ma- 
rine and fire policy and you re-insured the fire part 
of it with the knowledge that the marine was on 
tlaere ? 

“A. No, sir, 1 nad no knowledge in issuing this 
policy that the marine was on there. 

“Q. Will you swear that wasn’t here, that there 
was no marine insurance involved in that? 

“A. IJ cannot swear that; I know nothing about it. 

“Q. Might have been? 

“A. Might have been, yes. 

“QO. I would like to have that marked for identifi- 
cation, not introduce it at the present. 

Marked “Plaintiff's Exhibit 64 for Identification.” 

“Q. I willask you, Mr. Brown, to look at this doc- 
ument purporting to have been issued to the Agricul- 
tural Insurance Company in July, 1906, and state 
what that is—whether you issued it from your of- 
fice? 
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“A Seeee sir. 

“OQ. Now, at the time that that policy was issued, 
will you kindly tell the jury—read to the jury, rather, 
the slip attached having reference to the marine pol- 
icy of the St. Paul, or insurance in the Marine De- 
partinent omelieSt. Paul 

“A. (Reading). “Itis understood and agreed that 
this policy re-insures the St. Paul Fire and Marine In- 
surance Company, on their interest as insurers, under 
their Marine Department Policy No. 32179-32180 and 
or open cover No. 602 and not as originally written.” 

“QO. Now, at the time that that policy was written 
by you was the open cover shown to you? 

a ANG, sit. 

“OQ. Why, then, is the language put in there “not 
as originally written” and reference had to the open 
cover? 

os. What 1 don tikow. 

“Q. Isn’t it fair to presume in due course of busi- 
ness in your office that the cover was shown to you? 

“A. No, sir. 

“QO. Why would you put this slip on there? 

“A. This was evidently put on at the request of 
the St. Paul Fire & Marine Company. 

“QO. You wrote up your policy? 

“Pee have never seen iin ciore. 

“Q. Is that your firm’s signature to the policy? 

“A. Yes, sir. 

“QO. Do you dispute it was issued by your firm 
on behalf of the Agricultural Company? 

7 oleda not. 
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Mr. CAREY: I will offer this policy in evidence, 
Your Honor, and also the other. 

Mr. CAMPBELL: I should like to see it; I have 
no objection to the first one. 

WOON Were =ce the second one. 

Svea Policy marked “Plaintiff's Exhibit 64.” 

Agricultural Policy marked “Plaintiff's Exhibit 
Ole 

“Q. I will ask you to look at this document pur- 
porting to be a policy from the Globe & Rutgers Com- 
pany issued in July, 1906, bearing the signature of 
Edward Brown & Sons, General Agents, and state 
whether or not you issued that one? 

mAs YS, Sir. 

“QO. Does that bear the same rider or slip as the 
other two policies to which your attention has been 


directed, bear? 


TAY Yes! Sie 
“Q. That was issued by your firm? 
ees, YiGes 


“QO. On the property that belonged to the plain- 
tiff? 


“A, Wes, sir, 
“Q. In Alaska? 
“A. Yes, sir. 


“OQ. Cannery and supplies? 

“A It was issued as a re-insurawee’ on the St. 
Paul. 

“OQ. At the request of the St. Paul Fire & Marine 
Insurance Company? 

Aue Yaes) sir. 
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“Q. The Marine Department thereof? 

“A. Yes, sir. 

JUROR: That also was for the fire portion of the 
risk only? 

A, Give: 

“QO. At the time you issued that policy, do you re- 
member whether the cover was shown to you? 

“A. I don't know. 

“®, What cover might have been a cover of@aire 
and marine together? 

“A. If there was such a cover, yes. 

“Q. And vou re-insured the fire part of it if sucha 
cover existed ? 

“A. Yes, sir. 

“QO. And you did it with a knowledge of the ma- 
rine insurance also? 

“A. Not that I know of personally. 

“Q. Not that you know of personally? 

“A. Nor do I know it was ever shown in the office. 

“Q. Will you swear that is not the case? 

“A. What is not the case? 

“QO. That your office or your company at thas 
time did not have knowledge when you issued that 
policy that there was marine insurance in the cover 
form that was shown to you? 

JUROR: I think you said this was the fire por- 
tion you re-insured? 

meme) CS, SIT. 

JUROR: Therefore they must have known thege 
was both? 

“A. Yessir, 11 | sawetiat. 
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JUROR: Whoever issued the policy must have 
known? 

“A. Yes, sir. 

Mr. CAREY: We offer this in evidence. 

Mr- CAMPBELL: No objection. 

Policy marked “Plaintiff's Exhibit 66.” 

JUROR: You mean you would have avoided that 
policy if you had known it the same as you are at 
present ? 

“A. You understand this is an entirely different 
transaction from a direct insurance. This has noth- 
ing to do direct with the assured. This deals only as 
a re-insurance of another company and in case of a 
loss we would not settle with the assured at all. We 
would settle with the other company. 

JUROR: In case there was other direct fire insur- 
ance would vou invalidate it the same as this time? 

“A. If the other was other concurrent insurance, 
it would, certainly. 

Were ELEN: So you issue all oi your imsurance 
policies in your office with the mental reservation you 
would question that if any such thing occurs, even 
ance would you invalidate it the same as this time? 

fis CAMIP RELL: The policies speak for them- 
selves—no endorsement upon the face of the policies. 

Vie EN: We contend thatthe good taith of 
the witness is subject to investigation by this jury. 

“Q. You represented the Svea too? 

“A. Yes, sir. 

“QO. I wish you would look at that policy. State 
whether or not that company is in the same catagory 
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as these other policies you issued? 

“A. This does not cover the same risk. 

“QO. What risk does that cover? 

“A. This covers on the plant of the Columbia 
River Packers’ Association. 

“QO. That is another policy then that you issued 
to another company in that year on the same plan of 
insurance which bears the same sort of a rider to the 
effect you re-insure the St. Paul Fire & Marine Insur- 
ance Company under the Marine Departnrent ofmaie 
Stele: 

“A Yes, sir. 

“(. Is it fair to presume that the cover trommilmem 
policy was shown to your office at the time? 

“A. It was not necessarily. 

“Q. ff there had been other fire insurancemm@iam 
was not concurrent you could have avoided that pol- 
icy? 

“A, I don’t say anything of the kind. 

“QO. What do you mean by the statement you 
could have avoided under certain circumstances Mr. 
Hack asked you? 

“A. I said if there was direct insurance issued by 
fire companies with this other insurance on, this ma- 
rine insurance on in a marine form, those policies 
would be avoided if the marine policy and the fire 
policy was not concurrent. 

“Q. So that would have avoided this policy? 

COURT: This is on re-insurance policies? 


oP \esaaci’. 
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Marked “Plaintiff's Exhibit 67.” 

“Q. You say that M. C. Harrison & Company was 
paid a commission of 15 per cent? 

aw Yes 

Oe ho paidittothem in your officer 

“A. I presume the cashier. 

“©. Then you don't know personally what the 
amount was? 

“A. I know what the commissions paid on that 
business are. 

“©. You are testifying from custom? 

ioe «Yes, Sit. 

“QO. Haven't you got a custom down there also 
that you can kite around a little and give a man a lit- 
tle bit more commission than the ordinary man gets 
alittle bit more? 


“A, No,sir, we haven't. 

“Q. Will you swear of your own knowledge that 
you didn’t give Mr. Harrison 17% per cent commis- 
sion? 

“A. No, sir, I wont swear it. I will tell you the 
circumstances if you desire. 

“QO. I want to know what you know about it. You 
have testified to the jury that you gave him 15 per 
cent. Now it appears the cashier sent him a check 
and you don't know what was paid. 

“A. The commission paid— 

“Q. Where are your books? 

“A. The commission paid, authorized to be paid 
to brokers on business is 15 per cent. When Mr. Har- 
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rison sent in his Alaska business it was understood in 
the first place that we were to pay a portion of the 
expense of the telegrams. The arrangement wasn't 
very satisfactory to either of us and we made an ar- 
rangement based on the expenses of the year before, 
to allow him 2¥% per cent additional on that amount. 
There was no subterfuge or kiting or anything you 
say, it was a legitimate transaction. 

“OQ. That is not responsive to the question. What 
I wanted to find, if possible, was what you knew— 
how much commission was paid to Mr. Harrison? 

“A. I would be willing to swear that the commis- 
sion paid— 
But you didn’t pay it yourself? 


Did you keep books with Mr. Harrison? 
I kept it in our brokers accoump 

“Q. Where are those books? 

A. ‘Dive sheets arevont them desk. 

“QO. You haven't the books here? 

eee NO, Sit. 

mir CAMPBELL: Wheremecerpis are here 

Mr. ALLEN: We wont take your word, we want 
to see the books. 

“OQ. What sort of insurance men belonged to this 
board? I don't mean their character, but what busi- 


©. 

“Pe No sir. 
Q 
A 


ness were they in—brokers and agents and the like? 
“A. Which board? 
“Q. The Board of HYésiitanee Brokers. 
JUROR; Firewnderwriters. 
“OQ. Fire underwriters is the word, I understand. 
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cee ite eoard ef Fire Underwriters of the Fa- 
cific— 

“QO. Who composed that Board? 

“A. The companies. 

“QO. By whomare they represented on that Board? 

“A. Their principal representative wherever they 
may be located. 

“QO. That is to say, by their managers and general 
agents? 

“A. General agents. 

“OQ. Who composed this other board—of lesser 
lights? 

“A. That is the Broker Board. 

‘QO. What composses that? 

[ee Whe brokers of sam rancisco. 

“OQ. Are there any men belonging to that Board 
that also are underwriters? 

“A. Yes, I think there are one or two. 

“QO. So that there is not any class distinction be- 
tween the two boards—the personnel of the two 
boards? 

oe Oliaes: 

“OQ. I mean, that a man may belong to both? 

a7 No, sir. 

“Q. Can an underwriter belong to the Brokers’ 
isoard © 

8, No, sir. 

“O. Can atbroker belong to the underwriters? 

“A, No principal member of the company can be- 
long to the Brokers’ Board. 

[oO Gannot-a broker belong to the Underwriters’ 
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Board if he is agent of the company? 

“A NOrsir: 

S©. Mecano 

"A. INetsit 

“OQ. So there is nobody belongs to the Underwrit- 
ers’ Board except the principals of the companies? 

“A. The representatives named by the companies 
for that purpose on the coast. 

“QO. You knew the members of both beatmde 
didn't you, at the time this insurance was written? 

‘oA. MMlater 

“OQ. Were you acquainted with the membership of 
both boards? 

“A. Mery largely, yes: 

“Q. Mr. Harrison didn't belong to either, did he? 

[Ay MNo sir. 

“Q. He was the agent for the St. Paul Fire & Mie 
rine? 

“A. Heads agent forthe Marine Department 

“QO. Mr. Brown, want to ask you whether or not 
you ever saw this paper which I hand you? 

eo Sir 

“©, This purports to be a marine contract, orm 
least an application of the Alaska-Portland Packers’ 
Association. 

Nie, CAMPBELL: I can’theara wordyvouieaye 

“QO. Beg pardon; this purports to be an applica- 
tion of the Alaska Portland Packers’ Association for 
insurance; it isn’t an application to your company, 
however, I merely call your attention to it for the pur- 
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pose of asking you about your custom or your prac- 
tice with reference to these policies which were shown 
you before lunchtime. 

“A. There-insurance policy covers the other com- 
pany, it is very seldom that we see the original con- 
tract. 

“©. Well, is it usual for the cover to follow the 
contract? 

“A. What is that? 

“QO. The original cover—to follow the original 
Gontract im its terms? 

7 Ihete-imsurance policy covers the other com- 
pany, so far as the liability of that company is con- 
cerned, as it is expressed on the policy. 

“QO. Now, what would you say about a combined 
cover on marine and fire which was then being issued 
by the St. Paul Fire & Marine covering risks of this 
fire and marine in the same risk? 

“A. What year is that? 

“OQ, 1906. You knew they issued that kind of in- 
surance, didn't you? 

“A. Thad no direct knowledge of it at all. 

“QO. You knew of it as a custom of the St. Paul 


Fire & Marine business, did you not? 

“A. T know absolutely nothing about the marine 
business. 

“QO. Did you not know that the St. Paul Fire & 
Marine wrote covers for insurance including both 
fire and marine in the same risk? 

“A As I said before, I know nothing about ma- 

“A. No, not to my direct knowledge, no. 

“QO, Did you ever see—are you not aware that in 
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these covers of insurance which were issued, and con- 
cerning which you issued this re-insurance, that there 
was not only provision for fire and marine cover, but 
that they contained substantially the same provisions 
that this form of policy that you issued contained, 
with reference to the following, that is to say, that in 
ascertaining the amount of salmon existing at the 
time of the loss, if any, in the cannery or on (ie 
wharves prior to being laden on board of the vessel, 
the value of $4.00 per case was fixed—or $4.50, as the 
case might be—on the salmon actually packed, lac- 
quered, labeled and cased? Wasn't that the custom 
in that sort of insurance? 

“A. <As I said before, I know nothing about ma- 
rine insurance. I have never seen a contract of that 
kind before. 

“QO. Now, how does it come you would write re-in- 
surance on what you say was the fire portion of the 
risk like that, and not know whether it included any 
marine, or was issued under a contract like this? 

“A. Because our companies were interested only 
in the fire and not the risk. 

*®. Didn't-you knew, at that time, that the jam 
Paul Fire & Marine Insurance Company had two de- 
partments—marine and fire? 


a ee cs Sir. 

“QO. And didn't you know, and don’t you know 
now that that cover that was presented to you was a 
Mlanile COVer, OF aiialimemid iimesmecetlicn: 

“A. I don't know that any cover was presented 


to us. 
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“Q. Will you swear that it was never presented to 


eel wonte swear tliat, no. 

“Q. It might have been? 

“A. It might possibly have been but I have no 
Eecollection of it at all. 

“Q. Then if it was presented to your office for re- 
insurance, in due course of business, you did write 
risks of that character? 

“A. My notion is that was never presented to our 
office. We make no inquiry about this at all; when 
we are asked to cover a certain portion, or a certain 
re-insurance on a certain portion of a risk, we make no 
Mqiiry of it at all, 

“Q. That is at the time you don’t make any in- 
quiry about that. You write the re-insurance irre- 
spective of the original cover, and it doesn’t occur to 
you to raise this objection unless suit was brought? 

“A. That is way back in 1906. 

“©. That makes no difference; it is the custom for 
years previous. 

Mr. CAMPBELL: I object to that—seven vears 
ago. 

Mr ALLEN: Our idea of that was, if he wrote 
this re-insurance with knowledge that it covered on 


Dorimimarme and fire, it goes to the question of 
whether or not he knew anything about what was 
done subsequently—following the same plan. 
Mr. CAMPBELL: Re-insurance or direct insur- 
ance? 
Mr. ALLEN: This man was the general agent.” 
Rs Ee 
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On Re-direct Examination the witness testified: 

“Q. Will you state whether or not it is a custom 
for your companies to generally re-insure other com- 
panies? 

vee est 

“QO. In making such re-insurance—taking such re- 
insurance, will you state whether or not you ever 
made any inquiry as to the character of the original! 
policy which you are re-insuring? 

“An No. Thatcontract 

“Q. Will you state whether or not your company 
has any authority to cover a marine risk in any of 


these companies? 

a lehas not, 

“®, Pimrely a firetcompany? 

“A. Yes. No, I will change that. The Agrigme 
tural Insurance Company now has, since about the 
first of the year—the first of this year—authority to 
cover marine insurance. Before that time it had not. 


Its charter was amended at that time. 

“QO. Mr. Brown, do you know who are the general 
managers of these three companies? 

ae 1 eS, 

“QO. Will you kindly state them. 

“A. The Agricultural Insurance Company, Ge 
president, Mr. W. H. Stevens, is acting general man- 
ager. 

“©. Whereis the Lome Ormeer 

“A. Watertown, New York. 

“(), And the Globe Rutgers Insurance Company? 

An War FE. C. Janieson, 
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“©, find thie Elonve Office? 

“A. And Mr. Candee, Vice President of Acting 
Underwriters, manages. 

BO, liere is the Flome Office? 

“A. New York. 

eon Andthe Sveare 

“A. The Svea Insurance Company, Mr. Ernst 
Bring, is the managing director. 

“OQ. Is there any other matter that you wish to 
testify to? 

“ENG INGE 


Re-cross Examination. 


“QO. In writing these policies, I understand they 
they are sent out to you in blank by these dfiferent 
companies, with the names of the eastern managers 
stamped upon them. 

fe) \ CS. 

“OQ. You issue them for the companies and sign 
them Edward Brown & Sons, General Agents? 

“A. Yes, sir. 

“Q. The same as you do other documents in con- 
nection with the business— 

ae Yes.” 


Ss 
JUROR: Mr. Brown, I believe you said that you 
had frequent occasions to re-insure policies. 
“A. Yes, that is a fair proposition of our business 
in San Francisco. 
| GaOR: 


“QO. And it is customary to re-insure without any 
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examination of the policies? 

“A, Yes, if I may explain the details of that. ame 
customary tor instance, for a company to write a pol- 
icy for a large amount, we will say for $50,000.00, 
ef which their net retention will be not to “exeeeg 
perhaps $10,000—the warehouse risk; they will take 
that excess of $40,000 and place it with other com- 
panies as re-insurance. Now, the method for that is 
the clerk from the other office comes into our office 
there and asks us if we will take so much re-insurance 
on a certain risk; we say yes and give them a covering 
for that, and in due time, they send us in an applica- 
tion upon which our policy is issued and sent to them. 
In case of loss, we have no direct dealing with the m- 
sured in any way; we Seitle with that company on the 
basis of their adjustment with the assured, and we do 
not see their original contract; simply go on the ap- 
plication which is sent in to us for writing the policy. 

JUROR: Then you take it for granted that their 
application reads the same as their policy? 

cs Sin, 

JUROR: In case it doesn’t, what then? 

“A. In case it doesn't, in case of loss, we would 
not be hable under our policy. 

JUROR: Do you feel yourself negligent by that 
or not? 

“A, No, it is a matter of custoin for years. —imue 
a matter of good faith between offices. 

“Q. Didn't you have a declaration from fleur 
Paul Fire & Marine Insurance Company when you 
wrote this policy in 1909? 
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“A. We undoubtedly had applications from them. 

“Q. Declarations? 

“A. No, not declarations—very different from de- 
clarations. Applications and declarations are very 
different. Applications come into the office, and pol- 
icies are written from that. 

“Q. Don't applications or declarations, whichever it 
may be—aren’t they required to state the character 
of the original risk—the portion you are insuring? 


“A. The application 
©. Anewer that yessorsno. 
aes YES, 


Re-direct Examination. 
“QO. Explain it now. 
“A. The application that goes in is supposed to be 
—presumed to be and is in practically every case— 
an exact 


I never heard of a case where it hasn’t been 
copy of the written portion only—of the policy of the 
company it is re-insuring, and from that application, 
we issue our policy.” 

Mr. HARRISON, being recalled in rebuttal, testi- 
fied as follows: 
(Questions by Mr. CAREY): 

Mr. Harrison, I wish to ask you whether or not— 
I will ask you to state exactly as you remember it, 
the converstation had between you and Mr. Jolly at 
San Francisco prior to the time that Mr. Jolly came 
Dio, ere. 

Mr. CAMPBELL: If the Court please, this was 
gone into on direct examination. 


228 Globe & Rutgers Fire Insurance Co. 


Mr. CAREY: Yes, asked in a general wayabout 
it, but not the particulars of it. It didn’t seem to be 
important at that time, but it does now. 

“A. Mr Jolly walked into my office with his note 
hook open in his left hand, and his pencil in his right, and 
said: “Are you Mr. Harrison?’ I said, “Yes mes 
“My name is Jolly, and I am the adjuster for this 
Alaska Portland Packers’ Association loss.’ I said, I 
didn't know any adjuster had been appointed. He 
said, “yes, sir, I have been appointed, and I] want to 
get the information about the Lloyd insurance.” 1 
said, “Mr. Jolly, that is something that is in the pos- 
session of the assured. [am not his duly authorized 
agent, and I don't think that would be doing my duty 
if I gave that information without his instructions.” 
I said besides, “I would like to know where your au: 
thority comes in.’ Well, he says, “the insurance com- 
panies have all appointed me.” I said, ~“Havew@time 
Lloyds appointed you?” “No.” He said, “No, all of 
the companies in San Francisco.” I said, ~Dihegae 
Paul Fire & Marine has a very considerable amount 
on this risk, and I don’t think I have made any ape 
pointment and [am sure nobody can speak for mae.” 
Well, he says, “All the fire companies appointed me.” 
Well now, I says, “That is different.” Well, he says, 
“Tam going to adjust the loss.” Now, I said, ae 
Jolly, so far as the marine department of the St. Maw 
Company is cincerned, I am the general agent for it.” 

“Q. You will have to speak a little louder. 

“A. So far as the marine department of the St. 
Paul is concerned, I am the general agent, and I want 
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to tell you that I am either going to appoint an ad- 
juster myself, so far as I am concerned, or else I am 
going to adjust it myself, so far as the St. Paul is 
concerned. I have made no appointment. Now, so 
far as giving you the information concerning Lloydes’ 
I shall have to refer you to the assured, or wait till I 
get instructions from the assured to give you the in- 
formation.” 

“(). What is the fact, Mr. Harrison, as to wheth- 
er or not you showed Mr. Jolly the cover notes of the 
Words tmsurance, andthe St. Panl Marine Insurance 
upon this loss at this time? 

7S eS tham@ime | drdmm@show lim the St. Paul. 
I didn’t show him the Lloyds’ because I didn’t have it. 
I didn't tell him the amount of either one. I didn’t 
tell him the amount that would be declarable to Lloyd 
nor did | tell him much more about it at all. I simply 
told him that I wasn't authoried, and I wouldn’t give 
it to him, but that I was going to Portland, and be 
told me that he was. I said, “Very well, get it from 
the assured.” I came to Portland, I think I preceded 
Mr. Jolly. I don’t know whether one day or two, but 
at any rate while I was in Portland, Mr. Jolly arriv- 
ed, and I think that his testimony concerning the way 
he got to Mr. Warren’s office is correct. I] went up 
to the hotel with Mr. George Warren and brought 
Mr. Jolly down to Mr. Warren's office. Mr. War- 
ren’s statement as to his loss on the salmon was pre- 
sented there at that meeting. His statement as to his 
loss on supplies, which I am very sure was $21,659, 
was presented; the cover note of Lloyds’ was present- 
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ed to Mr. Jolly—shown to him; Mr. Warren's copy 
of the St. Paul cover note was presented and shown 
to him and read off; He wanted to take it. 

JUROR: The St. Paul—was that the excess Comer 
note. 

“A. The St. Paul $41,165 excess, and the Lloyds’ 
cover for 36750 pounds. 

JUROR: Amounting to how many dollars? 

“A. Amounting to $177,135 practically. 

GOwrRa: VYournneanthe Liosdicovers 

m6 Dihateneryidociiment there. 

COURT: The originaledocument: 

“A. The original document which was then in Mr. 
Warren's possession and not in my possession, in San 
Eeeanmcisco. . 

COURT: You say it was shown to Mir Jothvegie 
first day? 

“A. That document was shown to Mr. Jolly the 
first day he went to Mr. Warren's office, and also the 
St. Paul cover note that Mr. Warren held as his pro- 
tection. They were both shown. He read them both 
over. He wanted to*take the two documents. [iF 
Warren declined to give them up. I said, “I will 
make you copies, because I have the blanks in Wi 
Sargent’s office which will fit the St. Paul comer 
note” and copies of these documents were made and 
furnished to Mr. Jolly, I think the next day. I don't 
now whether IT handed them to him in Mr. Sargent’s 
office or in Mr. Warren's, but in one of the two. Cop- 
ies of both of these documents were given to him, ex- 
cept the names attached to the Lloxd coven aveieaires 
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copies. I didn't consider this necessary. 

JUROR: The amount was stated—the 36,000 
pounds ? 

“A. 36,750 pounds were stated, and sitting there 
at the desk with these gentlemen, Mr. Warren—the 
three of them—and Mr. Jolly, I figured for him the 
proportion of the Lloyd insurance that would apply 
on that salmon at that time, and gave it to him. 

“Q. Now, Mr. Harrison, Mr. Jolly says that he 
made some appointment with you at your office at § 
@ Glock ome evening? 

“A. He did. 

“Q. And you failed to come together? 

“A. I don’t remember the time, but it was one ev- 
ening. I believe he came to my office twice. 

“QO. Where was your office at that time? 

re iit was 10 Mar Sargent's office. I was stop- 
pimg with Mr. Sargent. We came over from the 
house, and were delayed for some reason—I am not 
sure but 1t was on account of the draw. We got there 
a few minutes late, and Mr. Jolly was pacing up and 
down the hall, because he couldn't get in the door. 
We opened the door and he came in and we discussed 
at that time the details of this $21,659: Mr. Jolly 
pointed out certain things that he would not allow. 
He mentioned that the metals were not a loss, and he 
wouldn't allow for them; that the belting he would 
not allow for, because it belonged to the machinery ; 
the pipes he would not allow for, because it was a part 
of the building; and I believe the hose—or some way. 
I think he objected to a barrel of lubricating oil, and a 
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few items of that kind, and at that date—at that meet- 


ing, I made a memorandum of Mr. Jolly’s objections, 
and I think the next day, or at another meeting, 
made another memorandum and went to Mr. Sar- 
gents stenographer, and dictated the memorandum 
of Mr. Jolly’s objections, and I have those original 
documents now. 

“OQ. Where are they: 

“A. I think they are in my pocket. 

“OQ. Iwish you would produce them (witness does 
SO). 

“A. The insurance at that meeting was not dis- 
cussed. I never discussed the imsttrance any migme 
with Mr. Jolly from the date that we showed him this 
cover note until we both returned to San Francisequm 
did have another appointment to see Mr. Jolly at an- 
other time, although we had agreed between us— 
rather he said he would have to take up certain items 
with his general manager before he could do™imythime 
more, and I said to him that it was my understanding 
in placing the insurance that all the buildings were 
covered, and that the contents of all the buildings 
were,covered, and that all the supplies that were ship- 
ped north were covered. That I would also seemthte 
agents of the companies before [ would accept his rul- 
ing on any of these points in the adjustment of this 
loss, and we arrived practically at a status quo, (i 
could not proceed any further. The insurance was 
not discussed any more after we first showed him the 
documents in Mr. Warren's office, and I gave him a 


COmi:. 
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“Q. Did Mr. Jolly make demand fer the original 
policies?” 

eee bie did.” 

“Q. What did you say to him?" 

“A. My recollection is I said that the policies had 
not been issued. He repeated he could not adjust that loss 
until he had the policies. I said ‘Very well, then it will 
be a long time being adjusted, because it will take at 
least a month to get these policies.’ ” 

Se AG a matter of fact, had those policies been 
issued at London yet?” 

“A. They had not. The policies could not be is- 
sued until the assured declared the amount of salmon 
packed for the season.” S ee a . - 

“Q. —when these memoranda were made by you, 
did Mr. Jolly make any claim at that time that his in- 
surance was not concurrent insurance with the other 
insurance, or did he say that there was any claim that 
the company ought not to pay on the ground that you 
had taken out this marine insurance, or anything of 
that kind?” 

awe Niowsir.” 

Mr. CAMPBELL: We object to this as imma- 
terial. There is no showing that this man had a right 
to waive the policies. 

COURT: The testimony will go in, subject to your 
objection. 

“A. Mr. Jolly never mentioned concurrency or 
non-concurrency.” 

“Q. Is this memoranda in your handwriting.” 

meee lias.” 
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“OQ. When was it made? 

“A. I can't tell you the date, but these two mvemo= 
randums were made at the meeting with Mr. Jolly in 
Mr. Sargent’s office one evening. 

“QO. That was the same meeting I am talkme 
about ?” 

“A. The meeting, yes, sir, this memorandum here 


39 


“QO. The typewritten memorandum you say was 
made up the next day?” 

“A. It was made, I think after—immediately after 
a subsequent meeting. Mr. Jolly was either in my 
offiee in the day time, or I met him in Mr. Warren’s 
office—I can't remember which, but at any rate, with- 
out having made any pencil memoranda of his posi- 
tion, I immediately went to Mr. Sargent’s stenog- 
rapher, and dictated this document, which I corrected 
in my handwriting immediately after she wrote it, 
and attached the three together, and kept them that 
Way. 

“©. Now were any other objections made toma 
Warren's loss on supplies, other than what you have 
noted on the memorandum?” 

[.. “otto me.” 

“Q. Inany of these discussions, at which you were 
present, was there any other claim made by him ob- 
jecting to this loss, than what you have noted down 
lréie 

“A, No, sir, except that he insisted both on the 
first occasion, and possibly on one more, that he 
could not adjust that loss without the policies—that 
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he could not adjust the loss on the basis of the cov- 
ering note; that he wanted the printed terms of the 
policies, which I told him I could not get at that time. 
I must wait until the policies came from London, and 
he remarked that he wouldn't undertake to adjust loss 
on the basis of policies issued after the loss.” 

JUROR: Does adjusting the loss include appor- 
tioning the loss? 

wey «= esisir.”’ 

WeOR: Then hecouldn't? 

“A. Yes, he could.” 

JUROR: If he didn’t know the terms of the various 
policies, he couldn't apportion the loss among them, 
could he? 

“A. The cover note provides on its face, Mr. 
Wheelwright, the proportion declarable under that 
cover and aman who cares to could go into the 
mathematical calculation of the proportion declarable 
to each individual company, and each individual un- 
derwriter on that cover. When the proportion declar- 
able to that underwriter is known, then he has the 
exact amount of insurance.” 

JUROR: Then the facts that he wanted when he 
asked for the policy were really made known on these 
covers so it was possible to adjust? 

“A. It was possible to adjust on the basis of this 
cover note. It was possible to adjust the loss.” 

JUROR: It was perfectly practicable to make out 
the amount of the adjustment and the apportionment 
under the documents he had copies of, and he had 


seen the originals? 


236 Globe § Rutgers Fire Insurance Co. 


Dy 


“A. lam stating my opinion in this case 

COURT: You mean he could apportion the amount 
of insurance? 

“A. He could apportion the amount of insurance 
and the loss. I did so myself.’ 

“OQ. He didn't represent as an adjuster, the Lloyds 
aid St. Pasghe”’ 

“A. No, he only represented about one-sixth of 
the insurance, and I was astounded that any under- 
writer in San Francisco would undertake to appoint 
an adjuster, and not call into conference five-sixth of 
the insurance.” 

“OQ. Now, please answer my questions as I ask them. 
J have a point in nind——.” 

JUROR: You say these cover notes are issued 
first, and that Lloyd does not issue a policy in fact un- 
Riltauwerthe tirer Is that truer” 

“A. That is true—well no. I beg your pardon. JD 
will correct that. Not necessarily after the fireyipie 
they do not issue the policy until the amount of the 
risk is made known and declared to them.” 

JUROR: In this case there was no policy 
policy issued? 

ae NomeMat tnametinites 

JUROR: Yes, and Mr. Jolly refused to adjust he- 
cause he couldn't see the pohcy. That was the rea- 


Lloyd 


son? 
“A. He said he couldn’t adjust the loss because 


he didn’t have the printed policy. He was not satis- 


fied with the cover note.” 
JUROR: Tunderstood you to say the policy could 
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not be issued from Lloyds until the risk was deter- 
mined. 

oe lmeould not.” 

JUROR. A mathematical impossibility. 

“A. Physical impossibility. Ifa man is insuring 
the goods in his own place, he knows the value of 
the goods.” 

NOR icant see how he can adjust until he 
knows the loss, and on the other hand, he cannot get 
the loss until he has adjusted. 

“A. Jam trying to explain the method, and why 
the policies cannot be issued. The underwriter agrees 
only to charge premium on the actual amount of the 
tisk, 

JURCR: Now, you are talking of marine insur- 
ance. 

ee tine 1stitance, although treis included, 
and is determined in the same way. Ifa man its ship- 
ping salmon from here, he knows precisely to a dol- 
lar how much he wants to insure, and he doesn't take 
a cover, but asks for a policy and pays the premium. 
But, if he is shipping from Bristol Bay, he sends a 
ship up there—‘please get a cargo of salmon.’ He 
deesn't know how much that ship is going to get. He 
doesn’t want to pay a premium on $250,000 and have 
his ship come down with $125,000, and not be able to 
vet a return of the premium, and therefore he says to 
the underwriter, ‘Please make me a cover only, under 
which you will protect me for all the shipped goods, 
not exceeding $250,000, and I will declare the amount 


the ship gets when I know it.” 
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“Q. The question I wanted to ask was this: I did 
ask you whether Mr. Jolly represented either of these 
marine companies in this adjustment, and you said 
no?” 

SA. -aNiowsiry” 

“QO. He represented only the fire companies and 
policies?” 

“A. Fire companies amounting to $27,500 out of 


a total of 

“CQ. Now, in these policies—the fire policies— 
there isan express provision, is there not, as tosthe 
liability, or the amount of the proportionate liability, 
of the insurance company ?” 

ma. Whes, sir.” 

“Q. And that is not based either on what would be 
paid by any Lloyd company or Marine company 
whatever?” 

ek. SRieyesir™ 

Mr. CAMPBELL: The policies speak for them- 


selves. 
COURT: The policies speak for themselves, and 


apportioned according to 

Mr. CAMPBELL: The total.amount.of the imsuee 
mace. 

“QO. The only question then for an adjuster like 
Mr. Jolly to find out was what the amount—the total 
amount of the insurance would be, so far as their in- 
surance was concerned.” 


“ ‘Wiaiteis correct.” 
“Q. And if he was advised of that, and shown the 


cover notes, would he then know how much that in- 
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surance was?” 

“A. Undoubtedly. 

(©) Uidhe require the policies in order to deter- 
mine that?” 

wo NO Si 

“Q. Now, if there is any other question in regard 
to that ae 

JUROR: What is the exact difference in reading 
or wording of the covering and the policy.” 


“&, The cover doesn't undertake to mention any 
terms of insurance at all, except in the shortest possi- 
ble form.” 

eeOURT: Siniply an aereement to issue a policy 
eer 

“Simply an agreement to isstie a policy and 
that policy may be—the kind of policy may be describ- 
ed by a very short term, for instance, that cover says, 
‘msurance free from partial loss and particular aver- 
age, etc.’ Now, in insurance parlance that is known 
eee A policy. That heans a ereat deal. The 
See ieecover only says F. P, A.” = + ** * 

fee kk 

“T will show you, Mr. Harrison, Plaintiff's Exhibits 
Nos. 65, 66 and 67, being the policies respectively of 
the Agricultural, the Svea and the Globe & Rutgers 
Vire Insurance Companies issued in 1906, which were 
identified by Mr. Brown when he was upon the wit- 
ness stand. I wish to inquire whether, on the occasiou 
of that re-insurance, you had any understanding with 
Mr. Brown as to what the character of the insurance 


was which he was re-insuring on these policies? 


240 Globe § Rutgers Fire Insurance Co. 


Mr. CAMPBELL: If the Court please, we willive= 
new our objections against incompetency. By the 
terms of the policies the conditions could only be 
waived by a written endorsement. 

COURT: Very well. 

“A. Nhy recollection is that I did, and that [ji 
considerable difficulty in fixing it. 

COURT: Those are the re-insurance policies you 
have now? 

Mr. CAREY: Those are there-insurancepolieam 

“O. What was the original insurance upon this 
Property. 

Mi. CAMPBELL: Same objection. 

COURT: Saine riline. 

Mr. CAMPBELL: “Exception: 

“A. The ortginalewas the contract I shad amade 
with Mr. Warren.” 

“O. State generally whether that was fire andmia@e 
rine insurance together or not. 

“A, he coritraet = 

“OQ. You need not state the contents of the eens 
tract, but just generally as to the character, whether 


it was fire and marine?” 

“A, Generally, thre*onamial om 

Mr. CAMPBELL: It is understood my objection 
runs against all this testimony. 


GOURT: Certanily 


“A, —was both covering fire and marine. Mr. 


Brown insured the fire portion.” 
“QO. Did Mr. Brown know about that? 
“A. Hedid: Ittookagreatedealotexplanation 
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“Q. I will ask you whether the original contract 
thateyoushadewith the Alaska Portland Packers" Ats- 
sociation for this insurance was shown to Mr. Brown 
at the time he re-insured? 

“A. I would not say that the original contract was 
shown, but either the original or a copy of the terms 
of the original, was shown. 

“Q. Now, at that time, did you have any policy of 
the Marine Company—St. Paul Fire & Marine or 
Lloyds, or was it simply a cover note? 

So ltweould bea cover neve. 

“OQ. Has Mr. Brown ever to your knowledge ob- 
jected to taking fire insurance where there was also 
marine insurance on the same risk? 

“A. Well, I would not say that he just exactly ob- 
jected, but I did have a good deal of difficulty in fix-, 
ing this particular risk. 

“QO. Iam speaking now generally as to the charac- 
ter of business between yourself and Edward Brown 
& Sons, General Agents for the several insurance 
companies, as to whether or not there was any ob- 
jection made by that agency in taking insurance 
where you were having that concern issue fire poll- 
cies, other companies issuing marine policies on the 
same risk? 

“A. I don't think there has been any objection 
since the matter was first explained to him fully, al- 
though that class of business doesn't cover such a 
very large number of risks. 

“QO. Well, when this re-insurance was issued—I 
will just withdraw that—I will call your attention 
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to the slip attached to the policies of re-insurance 
which we have just been speaking of, that is, Plain- 
tiffs Exhibits 65, 66 and 67, and ask you whether the 
slip, the yellow slip, was shown to Messrs. Brown & 
Sons atthe times 

“A. The yellow slipe 

“@. Wesyoi theussmemieerot this poliey 

Mir ALE. Waters a part of the policy. 

“A. I cannot say whether I would have that yel- 
low slip or not. My recollection—no, I haven't any 
recollection of the yellow slip at all. 

“QO. Who issued this yellow shp attached to the 
original policies of insurance? 

“A. They issued it, for they signed it. Thetomm 
appears to be a form coming from Christensen, Ed- 
wards & Goodwin. 


“Q. But the name Edward Brown & Sons 

“e. Isethe signatune 

“QO. Signed with a rubber stamp with some initi- 
alls: 

“A. Agricultural Insurance Company signed Ed- 
ward Brown & Sons—it seems to be F. M. I don't 
know who that is. 

“OQ. This slip is, “Other re-insurance permitted. 
Subject to the same risks, valuations, conditions, ad- 
justments, modes of settlement, endorsements and as- 
signments, changes of interest, or of rate as are or 
may be assumed or adopted by the re-insured and 
loss, 1f any thereunder, is payable pro rata with the 
re-insured, and at the same time and place. Nowe 
the re-insurance in question, then, was subject to the 
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same provisions as the original policies? 

“A. Absolutely so. 

“Q. Followed the same course as to the original 
insurance? 

“A. I don't know—I don’t know whether I am 
permitted to say that—if I could make some explan- 
ation on the re-insurance business, if it were permit- 
ted— 

“QO. I will ask you whether you explained to Ed- 
ward Brown & Sons the conditions of your original 
covers? 

for i did.” 

eek Kk 

On cross examination the witness testified: 

“OQ. How long have you been in the business? 

“A. About eighteen years. 

"©, Highteentyears ? 

“A. Yes, sir. 

“Q. Ought to become pretty familiar in that time? 

“A. Ihave learned many things. 

“OQ. Written thousands of risks? 

“fe 1 presume Ivhave. 

“OQ. Thousands of policies passed through your 
hands? 

ey, Wes sir. 

“Q. This re-insurance clause—this yellow slip at- 
tached to the exhibit just shown you, ts the usual re- 
sasurance clause attached to all policies, is it not?: 

“A  JTamnotas familiar with fire insurance claus- 
es as marine insurance clauses, but [ think that that 


is about the usual clause. 
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“Q. Now, you have a very distinct recollection, 
you say, of showing to Mr. Brown the original St. 
Paul policy and explaining it to him in 1906? 

“A. No, I haven't a very distinct recollection of 
showing the original policy. 

“Q. Of explaining to him the character? 

“A. Of-explaming to him the character. 1 saya 
explained to Mr. Brown. I wont be positive I ex- 
plained that to Mr. Arthur Brown; that is a little too 
long. 

“O. I thought you just testified—identified Mr. 
Arthur Brown in court this morning. 

“A. IT identified Mr. Arthur Brown on some 
things, but I said that my recollection was that prac- 
tically all my dealings with that firm of that charac- 
ter had been with Mr. Arthur Brown. 

“©. So that you have no recollection at thelpreas 
ent time of having explained this originiall St) Pam 
cover tovany other member of the titm thanwhir ae 
thur Brown? 

“A. I would not be positive I have not. 

“OQ. Have you a recollection of explaining 11m 
somebody else? 

"A. I can’t be positivetommthat point. 

“QO. Your recollection is not positive, and you 
Ca irecall explainingmitpto semebody else: 

“A, Ican't recall explaining it to anybody else, al- 
though I have talked on different occasions with Mr. 
Brown’s brother and Mr. Gibbons. 

“CQ. If you can't recall explaining it to anybody 
else, can you recall explaining 1t to Mi Anohi 
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Brown? 

“A. Ihave some sort of recollection. 

“OQ. More or less vague? 

“A. Not absolutely so. I remember of having a 
good deal of difficulty— 

“QO. Now, Mr. Harrison, if it is possible for you at 
this time five years afterwards, to recall that you 
imade an explanation of the original St. Paul cover, 
why can't you remember the man to whom you ex- 
plained it? 

“7 Yon see tliat iswpretty hard to give a reason 
why a man can’t remember a thing. 

“QO. But you do remember explaining it and you 
can't remember to whom? 

oe (think TP explainedut toMreArthur Brown, 
because my dealings were chiefly with him. 

“Q. Will you say positively now it was Arthur 
Brown? 

“A. No, I can’t be absolutely conclusive on that 
point. 

“QO. What time in 1906 was it you explained this? 

“fs iledon’t remenber, Mr. Campbell: 

“OQ. Where was it—Where was the explaination 


made? 
ee heewiat place? 
“Ow Vest 


SAS iveah’t tell you. 

“©. Can't think? 

eek, INKOy 

“O. Where was Mr. Brown officing at that time? 
“A. I don’t know that. 
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“QO. Wasit in Sanliameicce: 

“A. Well, I don’t even know whether it was in 
San Francisco or Oakland. I know I was traveling 
with my trousers in my boots and my flannel shirt on, 
climbing over rocks and dust. 

“Q. If the explaination was made, it was made af- 
ter that great conflagration, wasn't it? 

“A. It undoubtedly was. 

“OQ. Ata time when everything was in turmoil? 

a PME: 

“(). “nud the insurance men in San Francisco ene 
crushed with business, including yourself? 

“A. Well, I wasn't particularly crushed with bus- 
iness. I was crushed through the lack of business. 

“OQ. And crushed through taking care of losses? 

“A. I was in very bad circumstances. 

“©. Mets bad. cimeuinseanees 7 

MS eS soite, 

“QO. And every insurance man in San Francisco 
was in the same condition, was he not? 

“A. Some very much more involved than I was. 

“QO. And yet you want to tell this jury you recall 
under those circumstances telling Arthur Brown or 
some member of the firm of Browns of the con- 
ditions of that original St. Paul cover, and yet you 
can't remember the time that you told it, and you 
can't remember the place you told it, and you can't 
say as to whom you did tell it to? 

“A. JT wont be absolutely positive to Mr. Arthur 
Brown, nor as to the place, nor as to the day, but I 
would feel fairly certain that it was before the issu- 
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ance of the policy. The issuance of re-insurance by a 
fire company of a risk written by a marine company is 
one of very rare occurrence indeed. I don't know 
that I ever had occasion to do that before, but that 
year the insurance market was in a terrible condition. 
It was almost impossible for me to protect my busi- 
ness and my customer, and I remember quite distinct- 
ly the amount of difficulty I had in securing my pro- 
tection which was absolutely necessary. I remember 
also the amount of explanation necessary to the fire 
companies to whom I applied for this re-insurance in 
order to get them to agree to re-insure me. 

“Q. Now, re-insurance is a very large part of the 
busines sin San Francisco, is it not? 

“A. The fire companies re-insure each other con- 
stantly every day in the year, I presume—every bus- 
iness day. 

joel say the inarine companies 

“A. The marine companies re-insure each other 
every day in the year, but for a marine company to 
re-insure a fire company or a fire company to re-in- 
sure a marine company is something of exceeding: 
rare occurrance. 

“QO. Something of rare occurrence? 

“A. That is to say 

“Q. Isn't it common occurrence for a marine com- 


pany to issue insurance upon a vessel or cargo on a 
vessel, and have it attach as against fire while the car- 
go ts on the dock awaiting shipment? 

“A. Exceedingly common. 

“Q. Isn't it common in a port like San Francisco 
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for these marine companies to re-insure that particu- 
lar risk on the dock with other companies? 

“A. Not that I know of. I have been in the busi- 
ness a good many years, and I don’t know that I have 
ever had occasion to do that once a year during that 
(eninves 

“Os Dicit Seon dovittevery month in the yeams 

“A. IN@, sir. 

“OQ. Don't the other companies do it every month 
in the year? 

“A. can’t speak exactly for the other companies 
If it is so it has not come to my knowledge.” 

HERBERT H. BROWN, being called as a wit- 
ness on behalf of defendant, testified as follows: 

(ir, CAMPBELL): 

“QO. Mr. Brown, are you a member of the firm of 
Edward Brown & Sons? 

oe fam. 

“QO. Were the firm of Edward Brown & Sons, 
general agents for the defendant insurance companies 
in these cases, to-wit: the Globe & Rutgers Fire In- 
surance Company, the Agricultural Insurance Com- 
pany and the Svea Fire Insurance Company? 

oe cs sir, 

“OQ. That is, in the suits brought in Portland by 
the Alaska-Portland Packers’ Association against 
these three companies? 

a Y es*sir. 

‘©. Were they general agents at the time of the 
issuance of the policies on which suit is brought ? 

aX. YS ,aair. 
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“Q. Did you have anything to do with the taking 
of that insurance by those three companies? 

rx. | took themieurance. 

“Q. Did you have any dealings with any person 
representing M. C. Harrison & Co.? 

eee cs sit, Inad dealings with Mr. Harrison 
himself. 

“OQ. Did you have any conversation with him with 
respect to this insurance? 

“A. Yes sir, the matter was submitted to me. 

"Os Onemoment. Doyousay that youdid have? 

“As | YESS Sil, 

“Q. Please state fully what was said between you. 

“A. The matter was submitted to me by one of the 
clerks in the office because Mr. Harrison wanted us 
to place a certain portion of our portions of re-insur- 
ance with the Franklin Insurance Company. It was 
unusual. 

“CQ. Did he give any reasons for it? 

“A. He was friendly to the Franklin Insurance 
Company. They did not write any direct business in 
the territory of Alaska, but they wrote re-insurance, 
and Mr. Harrison asked me if I would allow him to 
place a certain portion of our gross line with them, re- 
insuring our companies to a certain amount with the 
Franklin. I expressed my willingness in that respect 
to take our policies gross for certain sums and then 
re-insure the balance with the Franklin Insurance 
Company. 

“C). Do you know whether or not policies were 1s- 


sued? 
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“A. Yes sir, our policies were issued. 

“Q. Forthe gross amount? 

“A. For the gress amount, yes. 

“Q. Was any re-insurance placed pursuant to that 
request with the Franklin? 

“A. Yes sir, we re-insured with the Franklin as 
asked by Mr. Harrison. 

“Q. Did Mr. Harrison ever state to you in any 
conversation that he was going to take out a Lloyds’ 
marine insurance covering an incidental fire risk in 
thescannery ? 

mr. WALL: I objeet terthe question as lewdiae 

Me. CAMPBELL: Strike ott them@questiom 

“QO. State whether or not you had any knowledge 
that M. C. Harrison & Co., on behalf of the Alaska- 
Portland Packers’ Association, or the Alaska-Port- 
land Packers’ Association itself intended to take out 
a Lloyds marine insurance covering an incidental fire 
risk on salmon in cannery, being the same salmon 
which was covered under your policies? 

“A. Nosir, Il held no conversation with Mr. Harrt- 
son in that respect at all. 

“Q. State whether or not any reference was made 
to any conversation you had with Mr. Harrison, or 
any employee of his office, or anyone representing the 
Alaska-Portland Packers’ Association with reference 
to the taking out by the plaintiff of anv Lloyds ma- 
rine insurance covering salmon in the cannery, which 
salmon was covered by your policies. 

“Ae JNo sir, I had no kmomiledge ofvans@otler ing 


surance in Lloyds or otherwise. 
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“OQ. When did you first become advised of the 
fact that the Alaska-Portland Packers’ Association 
had taken out a marine insurance policy at Lloyds 
covering an incidental fire risk on salmon in cannery, 
being the same salmon that was covered by your 
policies ? 

“A. The first personal knowledge I had of that 
was when the adjustment was started. 

“QO. When was that with respect to the submis- 
sion of the proofs of loss? 

“A. I don’t know, because I had nothing to do 
with that in the office, handling the loss. 

“©. Who does that? 

“A. My brother, Arthur Brown. 

“Q. Was your knowledge with respect to the is- 
suance of the Lloyds insurance prior or after the fire 
at Nushagak? 

“A, The first I knew about Lloyds was when it 
came up on the question of adjustment my brother 
spoke to me about it. : 

“OQ. When was that with respect to the fire? Be- 
fone or arter: 

ee lems sometime aiter the fire 

“QO. Do you know if that was sometime after the 
proofs of loss had been submitted to the companies? 

“A. No sir, I do not. 

“Q. Who are the members of the firm of Edward 
Brown & Sons? 

“A. Arthur M. Brown and myself. 

“Q. State whether or not at the time of the pay- 
ment of the premiums to you, you had any knowledge 
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of the fact that the Alaska-Portland Packers’ Asso- 
ciation had taken on a Lloyds marine insurance policy 
covering an incidental fire risk on salmon in the can- 
uery, being the same salnton that was covered by your 
policies? 

= Whad not. 

Mr. WALL: No questions. 

GEORGE A. WARREN, a witness on behalf of 
plaintiff, testified as follows: 

“Q. Then what was done by Mr. Jolly and your- 
self in arriving at all of these items? 

“A. He had access to everything we had and fig 
ured out the losses from the books—invoices. He 
had the freedom of our office there for several days— 
gave him everything he wanted. 

“©. Did Mr. Jolly see your original hooks-of ene 


try? 

“Xx Saweeverthine ttat lie asked tor 

“QO. What is the fact as to whether or not vou fur- 
nished him copies of what he required? 

“A. Everything that he asked for, we gave to him. 

“QO. Who were present besides yourself during 
this period while Mr. Jolly was there—during his 


visit? 
oe During lis visite: 
One ) és. 
[weetiniite oiices 
Ome ics. 


“A. My father was there: my brother was theres 
Nir: Daly was there; our cegular office force: 
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“OQ. Now what did Mr. Jolly call for? 

“A. He called for—my recollection is that he call- 
ed for— 

Mr. CAMPBELL: We object to that question as 
Demme purely irrelevant and cant in any way tend to 
prove this loss or the value of the supplies which had 
been burned,—as to what Mr. Jolly may have called 
for. 

ore CL EN. The question of notice. 

Pee Cree y > We will show, if the Court please, 
that Mr. Jolly assisted in getting out these items and 
is familiar with them; the defendant knows all about 
these items. 

COUR Ver well. 

iieCANEE Elbe sSavean exception 

“A. What was the question then? 

“QO. The question is, what did Mr. Jolly call for 
and what was furnished him? 

“A. He called for the various inventories, items, 
bills, etc. 

“QO. Was this statement which you have produced 


here made up while he was here? 


“A. Yes sir, almost 

Om \\ hat is thesiact as to whether or not those 
iemisevere furmisied to Mr. Jolly? 

“A. The items were furnished; the bills given to 
him; the actual list of the bills was made up after- 
wards; he had the original bills when he was there: 
he had everything he wanted to work with. 

“QO. Are those the bills you have here on the wit- 


ness stand? 
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“A, Yes sir. Mr. Jolly had everything we had in 
the office that he wanted. All he had to do was to 
ask for it.” 

sae ee 

FRANK M. WARREN, a witness on behalf of 
plaintiff, testified as follows: 

“OQ. Now, will you state whether or not the insur- 
ance companies sent a representative to Portland af- 
ter that time to adjust this loss, who that representa- 
tive was, and just what was done between you and the 
adims ter. 

“A. They did, and that representative—I would 
not mention dates, because I do not burden my mind 
with dates, it was sometime the first of September— 
we showed him all we had in the office—books, pa- 
pers. 

Mr. CAMPBELL: Mr.Warren, just a moment 
the Court please, if this is going to the question of the 
character of proofs of loss we have no objection to it, 
but if it is going to the question of the estoppel, then 
we will object to it, on the ground that the terms 
and conditions of the policy have not been waived or 
estopped in accordance with the requirements of the 
policy by written endorsements on the face thereof. 

COURT: Let thte records go in as part of the proot 
of loss. 

“@. What was the name of the man? 

“A. Mr. Jolly. D. J., I think his initials are. 

“OQ. About how long after you got this telegram 
did Mr. Jolly come to Portland? 

“A. He came about the first week of September. 
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I would not confine myself to any date. 

POr don task you the exact date. About wiiat 
fine, Isard. About the first of September. 

“A. I suppose it was a week or ten days after- 
wards. 

“OQ. Is that the gentleman that is sitting here dur- 
ing this trial? 

“A. That is the man, sir. 

Soe wir. jolly? 

ee Yes Sir: 

“OQ. What did Mr. Jolly ask the insurer to do in 
behalf of the company? 

“A. I don’t know as I understand your question. 

“QO. Did he ask you to produce the proofs of your 
loss, and to show what you lost, or what did he say? 

“A. Well, I would not undertake to detail any 
conversation had with Mr. Jolly or any one else six 
months ago, or a year ago; but the facts are that he 
wanted to investigate it, and wanted our papers and 
cur books, and anything that related to the fire, I un- 
derstood, in a general way that he was supposed to 
adjust the case. 

Oy) Witte did the company do with rerercnce to 
complying with his demands? 

“A. Did everything that he asked for, and offered 
him more than he asked for. 

“OQ. Now, give us a little more detail about that, 
Mr. Warren, if you please. Just tell us exactly what 
occurred between you and Mr. Jolly, as near as you 
can recollect. 

“A. Well, I haven't anything definite until the 


2563 Globe § Rutgers Fire Insurance Co. 


day betore I left for San Francisco, but I have a mem- 
orandum that we had made up as a composite of the 
figures that had been given him. We had some dis- 
agreement as to metals. We had hada disagreement 
as to interpretation of a Lloyd policy. But before he 
left, I says, “Now, Mr. Jolly, you have got all these 


figures, —I have the memorandum here’—says 1, 
“We wont want to disagree about anything when we 
get to San Francisco. We want to know just where 
we are at. If there is anything mbre you want, it Is 
here for you to see.’ And I took this memorandum 
and put this memorandum away. I checked it off so 
that I would be able to swear all the time, and I have 
it with me. 

“QO. Before youeget to that, Mr. Warreny Hom 
many days was Mr. Jolly here prior to the time you 
went to San Francisco? 

“A, That I couldn't tell, because he was in and 
out, and adjusting on the fire loss on the building it- 
self, and then I think he went away, and then he came 
back again. He was here so long, and he had the full 
range of the office, I didn't pay any attention to him; 
he went in and out and inspected the books. 

“Q. About how long a period in all did his visit 
cover? 

“A. I think, with the exception of what time ie 
went away from here, he didn't go back to San Fran- 
cisco until the last of the month. 

“O. So he was in and out of your office more or 
less during September? 

“RG Wesisir: 
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Oe eeduring that time, %vhat is the fact as to 
whether or not he examined your books of account? 

“A. He examined for the lumber, examined our 
bills, examined our charter, examined everything we 
had there. He was trying to find out how much the 
buildings cost, and he looked at our invoices; that is, 
this package of invoices has been in his hands two or 
three times—twice, I know, once in San Francisco 
and once or twice here. That has also been to San 
Francisco for other purposes. That is all I can re- 
member about it. 

“QO. Well, now, did he look over these books here 
that are in evidence in the case, this exhibit number 
one that was prepared by Mr. Daly? 

“A. Mr. Daly was instructed by me to show him 
everything he had. The next question will be asked 
me did I personally see it. 

“OQ. Well, now, I just want you to tell what you 
know, and tell us all about it, Mr. Warren. 

“A. Well, I know that all those books, as a matter 
of knowledge, as a business man would say, I know 
that all those books have been inspected. 

“QO. (Cross) Well, did you see them inspected? 

meee Wesicin, A sanvitlenuinspected. 

“OQ. Now, did he make up any figures of this loss 
with your 

“A. That I don't know, only I gave him the fig- 
ures as 1 had it. He was noting down figures all tne 
time. Finally when he come to go away, I said, “Now 
let us go over those figures that you have, that have 
been given you.’ And I noted them, and he says 
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“Yes, I have got them.” Amd | checked it oft Gimme 
memorandum. 

“Q. Now, let us see your memorandum. 

“A. This is my memorandum, and attached to 
this is two or three copies of telegrams from my son 
George A. Warren with reference to some inquiries 
that were made of me when I was at his office in San 
Francisco. Other than that, this is the memorandum 
that I checked. 

“QO. We will get to the San Francisco part imi 
few minutes. I just want this Portland part. 

"A I just showed these sattached to if, that Tsieam 

“Q. Youkeep that. This memorandum is in type- 
writing. 

“Pee Yes, Six. 

“QO, Will you state whether or not a copy Ofte 
was given to Mr. Jolly while he was here? 

“A. I don't think a copy of that was given to him. 
That was mine. 

“QO. How was this made up? 

“A. This was made up from inspection of our 
books and papers. 

“Q. Well, were the items that it covess furnisived 
to him while he was here? 

“a Certamly. Wacked nim 11 letadstienn 

“©. And then you checked them with him? 

“A. As Vealled thenmoif, he says “Yes; T havetogn 
it,’ and I checked them, and you can see the ones 
tiete that hetobyecied to, 

“©. . Well, mow, were there some of the item 


therem@hat leobjected ta2 
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“A. Certainly. 

“Q. Which were they? 

-& He objected to Pipe and Fittings as beiigea 
part of the supplies burned, and said those Pipe and 
Fittings were a part of the machinery. I said they 
were supplies. They were not in the building, they 
were not used, not being used. They were simply sent 
Wp there as extras in case the pipe burst, or a fitting 
burst, why, we would go and get one of these extras 
amcerepiace it. What was one of the ditterences be- 


tween us. 
“OQ: How much was that item? 
“A. $104.24. 


“QO. Now ,was there any other item that he ob- 
feered to? 

“A. Belting and Hose. 

“QO. What was it he said about those? 

“A. He said that did not belong, was not among 
the supplies; that that belonged to the machinery ac- 
cording to his interpretation, and should be paid for 
under the fire loss on buildings and machinery. 

“QO. What was the fact about that, or what did 
you say about that? 

Mir Coe EI: Fiat is callime tor a conclus- 
ion. 

“CQ. What did you say about that, Mr. Warren? 

“A. Isaid that I figured that as supplies. I never 
understood it, as a cannery man and as a layman, and 
not being an insurance man—he might interpret it in 


one way and I would interpret it another—I should 
call it, if I sent up there twice as much, enough to re- 
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fit a cannery, I should simply say it was extras, and 


was among my supplies, as I understand it — as I un- 
derstand interpreting English. 

“QO. Howemuch 1s tliat item ? 

“A. That item is $124.57. 

“OQ. Now, was there any other item that he ob- 
yeeredtuary 

“A. Yes, sir. He objected to putting into supplies 
the pie tin, the lead and the copper. He said thattiam 
was not melted, that it was just as good as it was be- 
fore, and that he would not take any account of it and 
that I could use it. I told him that for my purpose, it 
was gone. 

“QO. Was there any other item there, Mr. Warreme 

“A, Yes, he objected to Hanging Lines. Tleje mm 
ifiey were in the net house and were not insured. 

“QO. What did you tell him about that? 

“A. I told him that I thought it was, but he was 
interpreting the policy, and | found out thatthe 
ference between a policy to the man who insures and 
the policy as it reads to the adjusters is two differems 
things. That is my first experience. 

“OQ. Well, did you have Mr. Daly explain to imal 
about how it was connected with the cannery? 

“A. I did. 

“QO. Themethonsermmd the plattormeverc:. 

A. lidia) 

‘O. WhatdidiMigioliscay to that? 

“. Wellwhietdidnemtlimk so. 


“QO. Didn’t think it was connected with the can- 
nery? 
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No sir. 
Mr. Jolly had never been up there, had he? 
[ should think he had by the way he under- 


> 10 > 


oF 


took to contradict Mr. Daly. 

“Q. Well, did he claim to have been up there? 

“A. I didn’t ask him. I was a little suspicious 
that he had not been up there. 

“Q. Now, were there any other items that he ob- 
fected to? 

Poe) Y esyisit, these was the trap web. 

“Q. What was the item of the Trap Web? 

“A. The item of the Trap Web was $138.68, which 
was on the net rack. He said that was not insured. 


“Q. Why did he say it was not insured? 
“A. He said it was not connected with the can- 
mieiy. 


“QO. Now, did you show him about that? What did 
you say to him? 

eet Ole, | would not attempt to show him. I told 
hon that Mr. Daly could tell him about it. 

“QO. Well, did you have Mr. Daly explain that to 
him? 

oe Ceiaainly. i‘ 

“QO. In your presence? 

a. SSMS it, 

“OQ. What was the explanation? 

“A. Icouldn't tell that. I would rather Mr. Daly 
would tell that. We understood, though, I will say 
in a general way, we understood that it was, from Mr. 
Daly’s explanation. 

“OQ. Well, what was Mr. Daly’s explanation to 


Mr. Jolly? 
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“A. That it was, as I understood. 

“QO. Did he say how it was connected with the 
Camimet y> 

“A, Yes, sir. 

“Q. “Brethese plattionmms: 

i. Mees, Site 

“OQ. Amp other itemewthar lic objectedmor 

“A, Wes, sir, There was the gill nets, $1,/427a8 

“OQ. What was his objection to that? 

“A. Well, he said the gill nets were in a net house, 
and were not insured according to his interpretation 
of the policy. 

“OQ. Does that stand on the same footing as these 
trap web you speak of? 

“A. Yes, sir, exactly. I have a memorandunmen 
itiiere. 

“Q. Was there any other items he objected to? 

“A, Yesysir, he objected tothe Ploamegs i = 

“QO. What was his objection to that? 

“A. He said it was in the net house,sand notuime 
Sime: 

“©. Any other items ? 

“A. Yes, Leeadlbinee als 7.47., 

*O. Whatewas his objeemon to thet: 

“A. He said they were in the net house, and not 
insured. 

“OQ. Any other items? 

“Pee None that he olijected to me an. 

“Q. Now, these otheritems that are on this'shieem 
were they all gone over with him, or only some of 
them 

“A. I called them over to him, and checked them 
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belore we went to San Francisco, to see if he had 
einen.” 
ek Ok OR ok 

“OQ. What if anything was done about assuring 
Mic; Jollgeas to the cause of the fire up there? 

ee VVcoirictl to immesticate the cause of theme 
up there, for two reasons: I did not want to be fool- 
ed myself, and neither did [ want to fool Mr. Jolly. 
When my cannery employees came back I paid them 
without any question. They were fearful that they 
were going to have the fire charged back te them. So 
[ thought [ would loosen their tongues by paying them 
quickly. Then I talked the matter over with Mr. Jol- 
ly, and we tried to investigate the cause oi the fire. 
At his suggestion—I don’t know whether it was his 
suggestion or mine—call it my suggestion, if you 
will—I said, “We will get this Chinaman, and we will 
eet him in here, and we will ask him what the cause of 
that fire was if he knows. We cannot get anything out 
of him. My superintendent says he cannot get any- 
thing out of him.” And he came into my office and 
we sat around the table. I sat here, one of my sons 
Sat over there, two were on that side, and Mr. Jolly 
was over here, and I says “Now Kwong, I want you 
fomtell USewihat the cause of thattimenwas. Atidiin 
order to assure that Chinaman that he would tell the 
truth about it, and that it would not hurt me at all, 
because he has been my foreman so long, I says “It 
will make no difference to me whether it was burned 
by smoking or not.” And Mr. Jolly says, “It wont 
make any difference to Mr. Warren if that was burn- 
ed by your smoking. We would like to know what 
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was the cause of that fire.” That was in the presemec 
of my two sons, and Mr. Jolly knows it. 

“OQ. What was the result of the examination of 
the Chinaman as to whether or not you could find 
Olli te camise ot teria, 

“A. He said “Me no savvy.” He said he didiag 
know. 

“). Wave you ever found any cause of thistimm: 
Mr. Warren? 

“A. Never. I don't know the cause of it. The man 
that intimates that I did know the cause and swore 
falsely, I would hate to tell him what he is. 

“QO. You say you went down to San Francisco. 
With whom did you go? 

“A. Went with Mr. Jolly. A very good travelima 
companion, too. 

“QO. You will please state whether at that time Mr. 
Jolly was representing the insurance companies that 
had insurance on the building as well as on the stock 
and salmon. 

A SES. SIT. 

“Q. And what did he do while he was here abom: 
adjusting the loss upon the buildings? 

“A. Well, he had it all made up, as far as I know) 
He was here investigating. 

“Q. Did you have any understanding that he aware 
going to prepare your proofs of loss under these poli- 
Gece 

“A. eden tunderseamd: 

Mr, CAMPBELL: State the conversarion tlampeer 
place. 

“A. I cannot state ny cOmversation, leone 
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not attempt to, sir. 

Mie CAMPBELL: We don*t want your comelus- 
ions. 

ou | onlggean statesfacts. 

“Q. Let me ask this question. When you went to 
Sam Francisco, you went down with Mr. Jolly, did 
you? 

“A. Yes, sir. 

©. ‘©mwithe same train? 

Oumthesanetram, 

“OQ. What was the purpose and object of the trip? 

“A. One of the objects of my trip was, I found we 
could get no agreement with Mr. Jolly—that was very 
emident. That-was a conclusion. And I had to get 
my proof of loss in before the sixty days, as you will 
observe by the terms which they plead now, or I 
would have been out of court and out of everything 
else. 

Mir. CAMPBELL: We mave to strike that out as 
a conclusion of the witness, if the Court please. It is 
not a conversation. 

wee leis asking my reason, and Iam civine it, 

“OQ. What was the sixty day provision you allude 
to, sixty day requirement? 

“A I would have to make my proof of loss in six- 
ty days. Otherwise it was forfeited. I had some 
friends that got into that fix once. 

“OQ. In your last answer, did you allude-to this 
condition in the policy: that you should, within sixty 
days after the fire, unless such time was extended in 
writing by this company, render a statement to the 
company signed and sworn to by the insured, stating 
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the knowledge and belief of the insured as to the time 
and the origin of the fire, and the interest of the in- 
sured and all others in the property, the cash value of 
each item thereof, and the amount of loss thereon, all 
incumbrances thereon, all other insurance, whether 
valid or not, covering any of said property, and a copy 
cf all of the descriptions and schedules of ail potetam 
any changes in the title, use, occupation, location, 
possession or exposures of the said property since the 
issuing of this policy, by whom and for what purpose 
any buildings herein described, and the several parts 
thereof, were occupied at the time of the fire, and 
shali furnish, if required, verified plans and specifi- 
cations of any building, fixtures or machinery de- 
stroyed or damaged, and shall also, if required, fir 
nish a certificate of the magistrate or notary public 
not interested in the claim as a creditor or otherwise, 
nor related to the insured, living nearest the place o# 
fire, stating that he has examined the circumstances, 
and believes the insured has honestly sustained loss 
to the amount that such magistrate or notary public 
should certify. Is that the sixty days that you have 
reference to if your previous answer? 

“Age MeSesin: 

“QO. Well, now, after you got to San Franciaeg 
with Mr. Jolly, what did you do about prepanime 
proofs of loss? 

“A. Proofs of loss were prepared in the office of 
M. C. Harrison, San Francisco, and when I got there 
' examined them very carefully, and with the policies. 
They were made up, and I submitted this—if vou will 
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let me have that paper—I submitted this, or it was 
submitted in my presence, to a man by the name of 
Koempel, I think it is—I cannot get his name—but 
I put it down on that memorandum; and he said that 
they were in first class shape. 

Mr CAMPBELL: Justa moment: We object to 
any conversation unless made with an authorized ag- 
ent of the defendants. 

Mr. CAREY: I have no objection to striking that 
out. 

eeOkw:> Very well. 

“QO. After you submitted them to this Mr. Koem- 
pel as an expert, you turned them over to whom? 

“A. I then was satisfied with them and signed 
tivetii. 

Mi CAMPBELL: [I object to that portion of 
counsel’s statement about turning them over to some 
expert. I think we are experted to death now. 

COURT: That is not material in this case. It is 
a question of what proof he made and what he didn't 
make. 

“QO. Iask you to whom did you deliver these 
proofs of loss? 

“A. I delivered it to agents of these several com- 
panies. 

“O). The general agents and managers? 

ee OGeweialagents, 

Thereupon the witness, Frank M. Warren, testi- 
fied that he furnished and delivered to defendant 
proofs of loss on the 30th day of September, 1910. 
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Same was offered in evidence by plaintiff, and marked 
“Plaintiff's Exhibit No. 2714.” 

“QO. I show you a document dated San Francisco, 
California, October, 1, 1910, and ask you whether of 
not you recognize that and where, if at all, you receiv- 
ed that and under what circumstances? 

“A. Well, I received that in San Francisco, I 
think, a communication from Mr., Jolly in reference to 
the loss. 

“QO. Where was it given to you, Mr. Warren? 

“A. I wouldn’t—I don’t know whether I received 
that by letter. My impression is that I received that 
by letter, mot direct. 

Mir, CASREY: I wash tosoiter thatin evidence 

Marked “Plantii sib 32 

ee ee 

“Q. Now) is it a fact that at thetinte Mrojjeme 
was here Mr. Harrison of San Francisco was here? 

“A. Mes, sir,qpartoitthe tine: 

“Q. Do you know whether at that time Mr. Har- 
rison submitted the insurance covers on this other in- 
Sstitramce, to Mr. Jolly: 

“oo iie did} he waaay ortice. 

“Q. At Portland. Then, it is not tee, is it) itiae 
proofs of loss furnished the 30th day of September, 
some six weeks after the fire, were the first intimation 
that these insurance companies had that you had oth- 
er insurance, or as to the character of that other im= 
surance? 

“A. From the statements that you have made 


deeming that a notice, they had these statements— 
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and if that is deemed a notice, they had notice. 

“QO. Now, Mr. Warren, Mr. Jolly mentions in here, 
Or objects in here, that certain articles are not shown 
to have been there in the salmon cannery building or 
adjoining and communicating therewith. I want to 
ask you what proof had been given to Mr. Jolly prior 
to this time about this fire. 

“A. Mr. Daly had endeavored to explain to him 
where that net house was and how it was situated 
eitirerercice to the cannery. 

“OQ. What is the fact as to whether Mr. Daly and 
Mr. Jolly went together to see the builder who had the 
original plans of these buildings? 

“A. Well, they went—they took the original plans 
down to the builder to figure the adjustment of the 
fire loss, [ know that. I don’t know in connection 
with that. 

“Q. Would you or would you not say Mr. Jolly 
had this information while he was in Portland? 

Mise VEPRIIVIE: lithe Court please, the witness 
should be restricted to conversations which he him- 
self had with Mr. Jolly or to conversations had with 
Mr. Jolly in his presence. This is another conclusion. 

“A. Let me understand vour question, Judge. 
What was your question? 

“QO. I want to know! what information was given 
by you or by Mr. Daly in vour presence, through Mr. 
Jolly while he was at Portland, about this adjoining 
or connecting net house and wharf, or the like? 

Coe ti Dalyecave him themimtiomdtion that it 
was. 
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Mr. CAMPBELL: In your presence, Mr. Warren 

“A. How is thatwsir? 

Mr. CAMPBELL: In your presence? 

“A. @W6@S, Sir. 

“©. Is it adact that Mir. Jolly had been furmisiie’ 
by Mr. Daly at Mr. Jolly’s request, diagram made 
here while Mr. Jolly was in Portland? 

“A. SECS sir. 

Mr. CAMPBELL: I think counsel should make his 
questions other than in a leading form. I don’t want 
to object all the time. 

“OQ. Iwill show you the diagram, Defendant's Ex- 
hibit A, and ask you whether that is a document which 
was furnished to Mr. Jolly while he was here in Port- 
land? 

“A. Well, I wouldn't state that. There is omg 
two things that I did. I took these two memoran- 
dums that [could swear by. I never thought it neces- 
sary to take one of those so as to thoroughly identify 
it. 

“QO. Now, then, there is some call here for further 
information, respecting sundry items, including met- 
als and belting and hose. I want to know whether or 
not prior to this time Mr. Jolly had that information 
from his own examination. 

“A. Cértamnlyalie wre. 

“QO. In what way did he have it? 

“A. He had it when he was up here inspecting the 
books. 


“O) Sir: 


oe 


“A. He had it while he was up here gathering the 
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information that he wanted because we tallied it off 
there that day I went away. 

»O) Now, there is reference in this document 10 
—there is a question whether the salvage which you 
claim in your proofs of loss was salvage that was 
taken out of the building, or whether or not it was 
property that was in other buildings not destroyed. 
I want to know whether Mr. Jolly had that informa- 
tion when he was in Portland. 

“A. I wouldn’t be absolutely certain of that, sir. 

“Q. In your furnishing him a list of supplies that 
were destroyed? 

“A. We furnished him a list of supplies that were 
burned. 

“Q. Now, was there any talk between you as to 
whether or not there was any salvage in the buildings 
destroyed? 

“A. There was no salvage in the buildings at ail. 

SO. Did outelhinrethat ? 

“A. Yes sir, told him no salvage in the buildings. 

“Q. He knew at the time? 

“A. He knew there was no salvage in the build- 
ing that was burned. 

eae ee 

“Q. Mr. Warren, what did you do in response to 
that request of Mr. Jolly to appear at his office and 
submit vourself to an examination? 

“A. Tappeared at his office—the company’s—and 
took the books—these papers that are here—this pa- 
per that is here, and with Mr. Harrison went down to 
Mr. Jolly’s office, and there was no reporter or 10 
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stenographer at that time in his office, so I went ‘nto 
a little side office and he asked me questions. Having 
no stenographer, he asked me the questions and then 
put down my replies. After he was through he sub- 
mitted that reply to me and I read it over, and I said 
“Mr. Jolly, I didn’t make those replies in that lan- 
guage; your understanding of my language was dif- 
ferent from what I—the effect of it to you was differ- 
ent from what I] meant tosay. Therefore 1 want Ti 
replies in my own language.” And that, as | remem- 
ber now, that fell through—that examinaticn on that 
basis. lien l appeared again alter timate 

“O. I knew, but didn’t you go down town and 
make up an answer to these interrogatories? 

“A, That was the next time he asked ime. 

“. Well, just tel what occurrediext: 

“A, Witearext titiesimes peal in cxoistinic 

“QO. Pardon me a moment—state whether or not 


the meeting was then adjourned until another day? 
“A. I don't think it was adjourned—that wa; a 
conference; we hadn't made our break yet, absolutely 
I had been telling hinvavhatthere was there and | fad 
been telling him as far as I knew, not personally, but 
from information I had gotten from our people here, 
and among other things there was a question of where 
this belting and where this hose was and the amount 
of the belting and the amount of the hose; whether it 
was in the main building or whether it was in the net 
house, and whether the net rack was adjoining, and 
J sand, “I owall not be absolutely céttain as fol 
said to him, “I casmnot tell that; 1 am wot absolutely 
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sure. I will telegraph to Portland and find ouz, and 
do you want an affidavit from my son up there, or 
will a telegram suffice you?” He says, “I will take 
the telegram.’’ I telegraphed and in response to that 
here is a copy of some of the telegrams I sent. 

“OQ. I will first show you this document under 
date of October 6, 1910, which has been furnishea at 
the request of the plaintiff by the defendant’s coun- 
sel. I will ask you whether or not you have seen that 
before and under what circumstances. 

“A. It was answer to some questions. This, you 
see, is not—this is merely a letter, that is my writing 
—that is the telegram. 

“Q. Did you furnish those documents to Mr. Jol- 
ly? 

“A. Idid, [handed them to him. 

°O. and whig letter: 

oe Phat letter is all right. 

PO” Whats the fact as to whether or not there 
was a letter like that going to each of the different 
companies. This one is addressed to the Globe Rut- 
gers Fire Insurance Company. 

“A. Yes, sir, each was furnished one. It was fur- 
ished each of them’ 

eee mele = 

Mr. CAREY: Yes, certainly. { will offer the com- 
munication with the accompanying telegrams, in evi- 
bleice. 

Marked “Plaintifi's Exhibit 33.” 

“Q. This telegram addressed to you under date of 
October 4, 1910, signed George A. Warren, did you 
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receive thatr 

ore ldicl. 

“OQ. From ir. Warren, George Warren? 

“A. I did. I have a copy of it here; what dated 
that, Judge? 

“OQ. October 4th. And this telegram from George 
A. Warren, dated October 5th addressed to you— 
did you receive that also? 

eae lecdia, 

“QO. And the third one—the telegram of October 
sth signed George A. Warren addressedeto you; dig 
vou meceive that? 

A Ghia 

“Q. And those are the telegrams you gave Mr. 
lug 

“Hh. Those are, vesysir. 

“QO. How did you come to furnish those teleomimae 
to Mr. Jolly? 

“A. Because I was a little in dotbt as to jm@en 
where some of those articles were, and the amount in 
dollars and cents. You see, I only had— 

“QO. Mr. Jolly asked you about those things, did 


“A. “Mr. Jolly asked me about those things: 

“©. So you telegraphed to the office at Portame 
to find out? 

“A. [telegraphed tote office in Portlandiimtond 
er to be absolutely sure. 

“QO. “Mr. CAREY: Now I will read these téle® 
grams with the permission of the Court. The first 
one October 4th: “Frank M. Warren, Care Palace 
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ievel, Sam Eramcisco, Cal. Thirty sewen hundred 
twelve cases on barges at time of fire. Net house was 
built on same wharf as net racks. Hanging line and 
floats were in net house. Trap web was on net rack.” 
Mire west is: “Portiand, Oreron, @ctobers5, 1910, 
M. Warren, Gare Palace Hotel, San Francisco Cali- 
fornia. Belting seventy four dollars thirty eight 
cents; hose fifty dollars nineteen cents. Wharf and 
net racks connected by continuous wharf to main 
cannery at boiler room and by elevated roadway to 
front door.” Thenext one: “Portland, Oregon, Oc- 
tober >, 1910, Mr. F. Ms. Warren, Palace Hotel, San 
Francisco, California. Lead line was in net house. 
Geeree A. Warren.” 

“QO. Now, how did you come to telegraph George 
about those things? 

“A. Justas I tell you, I was a little mixed on it and 
Ne vas questioning very closely. “Now,” I says, “we 
will find this out without any doubt at all, and I will 
telegraph and submit the telegrams to you.” 

“Q. Now, in this main document, “Plaintiff's Ex- 
hibit No. 33.", which was signed by your company 
by you as president, you gave Mr. Jolly some informa- 
tion as requested in that former communication to 
you, which is already in evidence, and among others 
you told him about this insurance which you had on 
the property. In the communication you used this 
language: “The original open cover signed by the 
underwriters has been produced and exhibited to and 
examined by your Mr. Jolly; as to what it covers it 
SWeakcioritseli.”’ Js that or is it not a fact that it 
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had been submitted to Mr. Jolly before these ques- 
tions were asked? 

“A, It had been sulmamtied. 

“OQ. Now, as to the matter of apportionment, you 
say this: “I feel that 1 am not competent to disciike 
this question, but to the mind of a layman whose in- 
tent and agreement was to insure and pay premium 
on 100 per cent and no more, and assured should not 
suffer loss because of this agreement as to how loss 
should be apportioned between underwriters when it 
is admitted by you that the policies in question all 
cover property on which loss is claimed—there must 
be insurance law clearly defined somewhere which 
will give assured proper remedy against each under- 
writer.” Now, is it a fact then, that there was a dis- 
agreement, according to'Mr. Jolly, as to, how thes 
surance should be divided up among them? 

“A, That is, he had a dozen ways of dividineumm 
couldn't tell. 

“QO. How many different ways did he figure this 
apportionment during your negotiations with him, 
Mir. Warren ? 

“A. I can’t tell you how many times he has fig- 
timed It: 

“CQ. «As tothe apportionment to the different poli- 
cies? 

“A. He has figured it: On October st lre"saae 
Lloyds’ Company $250,000: on October 12th he sand 
Lloyd covered $177,135; on October Ith he said 
Lloyd's covered $164,106; on November 8th he said 
the Lloyd's covered $178,681: on December 6th he 
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said Lloyd’s covered $220,500. 

Mr. CAMPBELL: Shows how easy it is to appor- 
tion.” 

“©. Now; Mr. Warren,«who wasSr. qs P. Trea- 
mortiat you named assan appraiser ’ 

“A. He was a man that does appraising in San 
Francisco. By inquiry I found that he was a square 
man and— 

“OQ, Had you any personal acquanitance with 
him? 

“A. No, I don't know him. 

BOee \yas he imperested in“amty Way in your caii- 
nery? 

"A, Wet at_all. 

"©, Had he any interest a the stisject matter of 
the controversy that had arisen between you and Mr. 
ous 

OX. “Not ata. 

“() I show vou a leitcr dated October 6 1°10, and 
signed E. J. Jolly, Adjuster.” I would like to know whe- 
ier you received that letter. 

 Wesesir. 

Mr. CAREY: [want to offer that im evidence. 

Marked ‘Plaintiff's Exhibit 34.” 

“QO. Please look at the affidavit I hand vou headed 
“Statement of Frank MI. Warren,” and sworn to Octo- 
ter 7, 1910. I will ask you whether that is the affidavit 
that you made? 

"A. Yessir, that is the affidavit I made. 

aoe what didvveu dowiffiut? 
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“A. What did I do with it? 

© ges, 

“A. Handed it to Miregiolly. 

Mir. CAREY: {wash totter that in evadence: 

Mi CAMPBELL: Si0robyection. 

Nearked “Plairicm@siimint 35.7 

Mr. CAMPBELL: 1 understand this is being offer 
ed as part of the proof of loss. 

COURT: Part of the proof of less.” 

“Q. Now, in reply to this inquiry state whether or 
iot you furnished further answers to these questions 
which you answered here. 

“A. I did. When I answered that I was consider- 
ably irritated. I went down to Mr. Jolly’s office—I had 
answered all his questions— 

Mr. CAMPBELL: If the Court pleaseyave tink 
is immaterial how this man felt about it or his examina- 
tion—the policy calls for it. 

“A. IT want to explain my reason for saving I do not 
know personally. I ask the Judge if I havea right to ex- 
piain. 

COURT: You may explain that. 

“A, The reason I was, I had explained all that, tai 
cd it all over with Mr. Jolly, told him three or four times 
just what I had. I had talked to him about the build- 
ing and hose until I had gotten tired and sick of it, and 
1 says “Now, Mr. Jolly"—then he came at me—"T tell 
you what George said, what my inforntation is from my 
men. Then he began to get captious just as we have 
heen going on today, and he says “Will vou state that 


vs. Alaska-Portland Packers’ Asso. 279 


personally—do you know it to be so?” Well, I thought 
the best way for me to do was to state what I did know, 
i go home and get all the infornation from the men that 
cid know, and furnish it to the companies; it had been 
tarnished in a general way and my statements had been 
taken without question up to that day, but at that day it 
looked to me as though there was someeffort to trap me 
in some of the statements that I might make because [ 
didn’t know personally. After it come to “do you know 
personally?” I said how much hose there was there and 
how much belting there was there and I showed him 
these telegrams; he would say “do you know personal- 
ly?” I thougt it was time that I quit. 

“QO. Then you got from other sources the informa- 
tion? 

ae did: 

x Ok Ox 

“QO. Will you look at this amended or supplemental 
proof of loss, and state whether or not that was furnish- 
ed by you to the Svea Insurance Company; 

a es Sir. 

“OQ. What is the fact as to whether or not vou fur- 
ished a similar or identical document to the other three 
defendants ? 

2 idid. e 

“Q. What date did you furnish it? 

ee October Sth: 

PO: Wheregwas a letter addressed to them accom- 
panying this amendment, was there not? 

Pir CAMPBELL: 1! haventt all my papers here. 
A great bulk of the correspondence is over at the hotel. 
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That is why I haven't it. 

Mr. CAREY: Just as well; we can @et it tomorrows 
Now, with the permission of the Court, I will read this. 

Marked “Plaintiff's Exhibit 36.” 

Ce 

“QO. Mr. Warren, before you sent any of these addi- 
tional afhdivits and statements, | would like to ask you 
whether vou received the communication which I now 
hand you dated October 14, 1910? 

ee Medic: 

Mr. CAMPBELL: What is that date, Judge Careya 

Mr. CAREY: October 14, 1910, being»a communica 
tion addressed to Mr. Frank M. Warren, president of the 
Alaska Portland Packers’ Association, and siened by the 
various insurance companies by their general agents and 
managers. I offer this in evidence. 

Marked “Plamtiit s Sxiapit 37. 

Mr. CAREY: TP wish to offer in evrderite a lettes 
addressed by Frank M. Warren to the Globe & Rutgers 
Tire Insuarnce Company, under date of October S71 
and attached thereto a statement of Frank M. Warren, 
«ddressed to the Globe & Rutgers Fire Insurance Com- 
pany, under policy 550,017, the latter document being 
identical with Exhibit 36, addressed to the Svea Com- 
pany. 

Mr. CAMPBELL: We have no objection to ili 
to prove the fact that this letter was served as supple- 
mental proof of loss upon us, but do object to it, and 
ask an exception as against proof of loss produced be- 
ing sufficient proof of the contents of the documents. 
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For instance, in this supplemental proof of loss, they 
are claiming freight now for $7500, and that of course 
we cannot admit the sufficiency of now. 

Marked “Plaintiff's Exhibit No. 38." 

Mr. CAREY: The docuntent itself making supple- 
mental claim for $7500.09, has already been produced 
and read’ This is a facsimile given to one of the other 
Insurance Companies, and as | understand, under stip- 
ulation now entered into, the documents are agreed to 
have been served on each of the several different com- 
panies, and are identical in form. 

Mr. CAMPBELL: Whatever was served upon one 
company we will admit was served upon the four of us. 

Mr. CAREY: The letter which was offered yester- 
day was not produced, so I simply want to read it now, 
so that it may be before the Court, in connection with the 
document itself.” 

= es 

“QO. Mr. Warren, will you state whether or not you 
give each of these different companies a copy of this sup- 
plemental proof of loss? 

“A. I did. I prepaired it, and went around accom- 
panied by a witness and delivered it. 

“OQ: Where did you deliver it? 

= Delivered at the offices of the various com- 
panies. Edward Brown and Sons, the St. Paul people 
and Drennan.” 

uae es 

“QO: J show youa letter signed Alaska Portland Pack- 
ers’ Association, per Frank M. Warren, President, ad- 
dressed to the National Union Fire Insurance Company, 
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and ask you if that is your signature on that letter ? 

“A. Yes, sir, that is mine. 

“Q. What is the fact now as to whether you mailed 
that letter or gave it to the National Union Fire Insur- 
ance Company? 

“A. I mailed it to the National Union Fire Insur- 
ance Company, and wrote it very advisedly, and am will- 
ing to swear to its contents. 

“QO. What can vou sav as to whether or not you gave 
a similar or identical letter to the other defendants? 

“A. I mailed copies of that to each of the Insurance 
Companies. 

Mr. CAREY: I will offer the letter in evidence, and 
will read it, if the Court please. 

etter imarked™ Plavanit se sini 

* OK OK 

“OQ. Mr. Warren, I show you now a communication 
dated October 28th, 1910, with accompanying affidavits, 
and a map and will ask vou to look that over and state 
whether or not you furnished that to different insur- 
ance companies—defendants? 

“A. I did mail it and register it. That was a copy. 

Letter marked “Plaintiff's Exhibit 40.” 

a 

“OQ. Mr Warren, I wish you would look at that doc- 
ument and state what it is. 

“A. That is a letter from the Insurance Com- 
panies addressed to us. 

“Q. A letter from the defendant companies, adress- 
ed to the Alaska Portland Packers’ Association? 

"A, wiles sir. 
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Q. Did you receive that letter? 
A. Whe did. 
©. And the documents thereto attached? 
eel edid: 
©. Where did you receive it? 
A. In my office. 
©. li Portland, Oregon: 
eine Pertlind, Orecon: 
“Q. During the course of your dealings with Mr. 
jolly and the companies? 
“A. Yes, I notice there is one company left off of 
miere. [ley had already settled. 
“Q. Then this is from the four companies involved 
in this case? 
ea, GS. 
Mr. CAMPBELL: Following this examination, the 
ew Paul paid upr 
pir. ALLEN: Yes. 
Mr. CAMPBELL: This last examination? 
aX. Hovis that, sir? 
Mr. CAMPBELL: I say following this last examin- 
ation the St. Paul paid up? 
oe Ves Sir. 
“Q: Do you know when you received this, or about 
when? It is dated San Francisco, November 8, 1910. 
“A. JT presume I received it in due course of mail. 
Q. But you received it through the mail ? 
ee lidid. 
wee United States Postoffice? 
ence. | thinkvit was a registered fetter. 
Mr. CAREY: We would like to offer this in evidence 
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if there is no objection. 

Marked “Plaintiff's Exhibit 41.” 

Mir. CAMPPEE TL: S08 hawe nome.” 

oe 

“QO. Now, I will hand you, Mr. Warren, a document 
and ask what that is. 

“A. This is a letter acknowledging that the letter 
of November 8th was received from the Globe & Rutgers 
and that the proposal is respectfully declined. 

“Q. Is that your signature attached to it? 

oe at is my signature: 

“QO. Was that written on behalf of the plaintiff? 

oe cee Sit, 

“Q. Did you or did you not mail that letter to each 
of the four companies? 

“A. IJ mailed it to every company Seperate. 

“Q. And this letter is all the same, Oar. Wate 
they are all the same? 

Mr CAMPBELL: Yes, ! live no siecion 

Mr. ALLEN: It is stipulated that whatever is Waite 
ten to one company is written to all and these letters ap- 
pear to have been received, per endorsement at last, re- 
ceived November 14, 1910. I would like to offer this in 
Cadence. 

Nir. CAMPBELL: (No%@bjection. 

Marked “Plaintiff's Exhibit 42.” 

“QO. Mr. Warren, I wish you would look at this docu- 
ment and state what it is—with the envelope attached. 

“A. This is a communication to me from—vwell, it 
was from the four insurance companies in interest by 
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Mr. Jolly, adjuster, making another, 


advising me that 


Ceri. The document speaks fort 


elt. 

“Q. Did you receive this through the United States 
mail? 

a. | did, 


“QO Is that envelope to which I call your attention 
Fearing the address Alaska-Portland Packers’ Associa+ 
tion, the envelope in which it came? 

ax. Yes, sir. 

oi CAMPBELL: Weacmit the sendineaoistat 
letter by Mr. Jolly 

COURT: What is the date of that? 

Mr. ALLEN: This is dated December 6, 1910, at 
San Francisco, California, is addressed to the plaintiff 
corporation and bears receipt stamp December 8, 1910. 

“QO. Now, Mr. Warren, I note on the envelope at- 
tached to this communication a pencil memorandum. Is 
that vour writing on there? 

ae “Wes, sirathat is myavritine. 

Mr. ALLEN: I don’t believe I offered this letter in 
evidence. I would like to do so at the present. I believe 
it is understood it is received without objection. 

Marked “Plaintiff's Exhibit 43.” 

os 

“O. Now, I wish you would look at this document 
designated on its head as “Agreement for submission 
{¢ appraisers,’ and state whether or not you received 
that and, if so, how and when? 

“A. 1 received this in due course of mail from the 
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four compamies that are contesting. 

“©. In this case? 

“A. In this case, asking for appraisement; asking 
tor an appraisement of some property that had already 
been paid for and how much the companies were inter- 
ested’ 

“O. Wairen*did von receive this? 

“Pe inercdaver 

=O. (Wesrietherdatetmarked on there? 

“A> liediie courseotmanmnl: 

Mir, CARTPBELL: The apparent date is tle Sidi 
January. 

(Wwe course ot mail. 

“QO. That came some time im the very earlyeparigaa 
January, the first week in January? 

“A. I should judge so. 

“Oo” TOM Wietoticmeit inveviaences 

Nir, CAMPBELL. “Np objection atvall: 

Marked “Plaintiff's Exhibit 44° 

a 

Mr. ALLEN: Wall you acknowledge receipt of tame 
letter so it will not be necessary to put Judge Carey Gm 
the stand? 

por, CUM PBR EILD >: tecsir. 

Mr ALLEN: Mlaviee"orter it in evidences 

Mi CAMPBELL: es. sir. 

Marked “Plaintiffs Exhibit 45." 

E. J. JOLLY, a witness on behalf of defendant, testi= 


fied as follows: 
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“QO. How long had you been in the fire insurance 
business, if you had been in it, prior to that time? 

“A. In any capacity? About thirty years. 

“Q. Are you connected with any fire insurance com- 


pany? Employed by any fire insurance company con- 


tinuously ? 
wee mder salary: i 
eO Yes. 


eA «60, sir, Lani not. 

“CQ What position do you occupy in the adjusting 
field? 

“A. When my services are needed by one or more 
companies, they notify me and I am paid a per diem and 
expenses. 

“QO. Were you employed under that arrangement, 
per diem and expenses, by the four companies, defend- 
ants in this case, to investigate and adjust this loss? 

me «I was.” | 


* OK Ok 


“QO. When did you conie to Portland—yes: 

fe Tie 3rd day of September, if | remeniber cor- 
Rectly. 

“Q. Had the “BERLIN” arrived back from Alaska 
at that time? 

“A. Twas told not. I don’t know when she arrived. 

“Q. Now when did you first see Mr. Harrison, or 
any of the officers of the plaintiff corporation, when you 
eot to Portland? , 

mee | think it was about fiftten minutes after [ ar- 
rived in Portland. 

“@. Wid you go with them to their office? 
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“A. I did, ves, sir Will you allow me to explain? 
As I remember the circumstance, I came to Portland 
with Mrs. Jolly, went to the hotel and registered; went 
to the room. Had hardly arrived in the room when the 
telephone rang; the clerk said a gentleman was there to 
see me. I asked him to enquire who it was; he saidaat 
was Mr. Harrison. I went downstairs, found Mr. Har 
rison there with a gentleman he introduced as Mr. 
George Warren. Thev invited me to accompany them 
in an automobile to Mr. Warren's office, awhich [jim 
where I met Mr. Warren and his other son, and as I re- 
member now, the four or five of us were in the room— 

“Q. ‘Now, Mr Jolly, before you go into that. WWere 
you adjusting at that time any other losses—the loss on 
any other part of the property of the plaintiff corpora- 
tion, arising from this fire? 

“A. J was sent here by the companies interestedim 
three separate and distinct portions of that fire; on@iser 
applied on the building; one on the furniture and fix- 
tures, machinery, etc., and one on the supplies. 

“OQ. Did vou adjust the loss on the building and ma- 
chinery ? 

“A. I made up the figures and submitted theme 
the managers. 

“OQ. Do you know whether or not those losses were 
afterwards paid? 

“A. I don't know anything about that.” 

eee: 

“OQ. Now, Mr. Jolly, will you start in from the time 
that you went to Mr. Warren's office, and state tome 
the facts of what transpired between you and the rep- 
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resentatives of the piaintiff corporation? 

“A. Just tell you—just detail it all? 

“OQ. I want you to go ahead—state what took place 
between you—yes. 

“A. My recollection is, when J went into Mr. War- 
Fens office, | was tishered into an immer office; Nr. 
Warren, one or both of his sons and Mr. Harrison were 
there with us. Some one asked if I was going to take 
up the matter in connection with the loss; I said that I 
was here for that purpose. They asked me how soon | 
would be ready to take them up. I said I was ready to 
start for Nushagak the next morning if I could go. My 
recollection is that some one of the gentlemen told me 
that the “Dora” was the only means of getting there 
and that the “Dora” had already made her last trip for 
the season. ! asked if there was any other way of reach- 
ing Nushagak, as I had never been in Alaska. I was ad- 
vised that there was no other way. I then asked, as I re- 
miemiser, to see the policies. The policies covering the 
building and machinery were produced; I made notation 
Giese wtimibers of the policies, the names of the com- 
panies, and the aniounts covered, on a Ietterhead, as I 
remember, of the Packing Company. My recollection 
is that I examined the form covering the building; I 
noticed that the form read ‘“‘on building’. I questioned 
as to what was destroyed; I was informed that the can- 
nery building, net house, some of the platforms, part of 
tne wharf, part or all of the net rack, were destroyed; 
and the policy form read “on building”. I asked if the 
buildings were all connected. My recollection is that a 
photograph was produced which J thought clearly de- 
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fined that the net house was not a part of or was not ad- 
joining and communicating with the cannery building 
proper. I sowstated. ss I remensber, then | askediie 
condition of the machinery and was told that the machin- 
ery was a total loss. I commented on that as there was 
usually very heavy mrachinery in a cannery building 
that is generally not all in the cannery building, and 
I couldn't understand how it could be a total loss on 
machinery. Then as I remember, I asked the condition 
of the salmon, the condition of the supplies, and I was in- 
formed that they were a total loss, and I think, right at 
that tune Mr. Harrison produced a statement—items 
showing what was destroyed The value of it, and the 
caim made for destroved portions of the contents at 
that time. J don't know what it was on but the contents 
-~it was a contents statement. 


“QO. Just let me interrupt you a moment. Hadi 
“Berlin” arrived back at that time? 


“A. Idon't know. I was told not. J inquired if she 
was here and was told not. J] don't know if she had 


arrived or not. 


> ‘Gosaliend: 


“A. In looking over the statement, [ discovered quite 
i lot of zinc, lead, copper, solder, several tons of itm 
asked the gentlemen if they claimed that was a total 
loss, as I couldn't imagine how it could be possible for 
materials of that character to be a total loss under any 
condition. The reply was that it was of no value to 
them. I said that didn't matter ; in an insurance contract 


if there was any value to anybody, it must he saved. 
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Mr. ALLEN: We object to how he construes any in- 
surance. 

COURT: This is a conversation that occured be- 
tween him and these people. 

“A: I questioned them so severely that I said I would 
not accept any such proposition as that material being 
destroyed or of the quantity of salmion they claimed be- 
ing destroyed. It was a physical impossibility. It was 
not the first cannery loss, or the first loss on cans that 
i had adjusted, and I thought I knew something about 
what would burn and what wouldn't burn. I disputed 
those items being a total loss. 

Mr. CAREY: I would suggest that the witness 
would testify about the conversation only. 

COURT: Just tell the conversation. 

Mr. CAMPBELL: Repeat the conversation. We 
wilt bring out your knowledge later. 

“A: T disputed those things being a total loss. My 
recollection is that Mr. Harrison did most of the talking. 
My recollection is that Mr. Harrison picked up a piece of 
paper and made a notation of what parts of that state- 
iment I disagreed in, as to a total loss, and disagreed 
in as to being a proper entry under the items of supplies. 
I had three different sets of policies under which to ad- 
just, the building, the machinery, and the supplies. I 
have always understood that an adjuster was sent, or 1s 
sent to a fire to— 

Mr. CAREY: I don’t think he should be permitted 
to state his opinion. 

COURT: Just state the conversation with these peo- 


ple Just confine it to that will you please? 


292 Globe § Rutgers Fire Insurance Co. 


Mr. CAMPBELL: I may say that lr. Jolly Game 
little bit deaf. 

“A. Imay say that I disputed that items in that state- 
ment were properly made out. My recollection is that 
Mr. Harrison made those notations, and I was request- 
ed, I think, by Mr. Harrison, to prepare a statement set- 
ting forth just exactly my ideas of what was covered 
and where they were covered. My recollection is that 
1 asked Mr. Harrison for the paper, he had in his hand, 
aud he said that was the only statement they had, and I 
made a copy of that statement. I believe that is all that 
occurred that day. No, I then asked to see the polierés 
covering the supplies and was told that Mr. Harrison 
had those’ policies. I said I would like very much to 
see them, and was told that they would be produced, as 
] remember, the next morning, or would be produced for 
me to examine. My recollection is that is all that occur- 
red that day. The next morning I went back and asked 
for data that would enable me to adjust the loss on the 
iuilding. My recollection is that Mr. Warren—Mr. F. 
AT. Warren, Jr., told me that all that evidence couldiige 
gathered trom the book. I asked him how long that 
building had been built. Nly recollection is that he said 
ten years. J said then it would be a physical impossihbil- 
itv for me to determine from the books what the material 
in that building consisted of, as it, no doubt, would show 
all the repairs that had been made during this period ot 
ten years and what I wanted was the size of the imate 
ials that went into that building—to build that building 
on paper, and to make it a part of the matter to be sub- 
mitted to the managers. Mv recollection is that they 
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told me they had nothing in their possession 
that would show the construction of that  build- 


ine—the materials in that building. I think at 
that time I asked if any one was _ sufficiently 
familiar with the buildin gto make me a plan of it, 
and I was advised that Mr. Daly was very familiar 
with the plan—that he had worked for them some ten 
years, and could give me any information of that char- 
acter. I asked that such a diagram be made and they 
said it would be. My recollection is now that Mr. Harri- 
son or his assistant brought over the fire insurance com- 
panies’ policies representing the $27,500 of fire insur- 
ence on the materials and supplies. 

“Q: Those are the policies in suit here, Mr. Jolly? 
Those are the policies on which this action is brought? 

“A. I suppose so. I have'nt examined them since I 
came in, but I presume they are. I asked for the poli- 
cics that covered the salmon, and was told that Mr. Har- 
rison still had them. I said that I would like very much 
to see them. I wanted to compare them with the other 
policies, to see whether they were concurrent, and sub- 
ject to the same adjustment. Some excuse was offered, 
and this—no data pertaining to that insurance was 
brought to me at all. 1 took the policies—the fire poli- 
cies which were brought me, examined them, and, as ] 
remember, had a copy of the form made by Mr. War- 
ren's stenographer. In the examination of that form. 
I discovered certain warranties, which, in my opinion, 
necessitated me setting forth specifically where each part 
of the statement which had been handed me should ap- 
part of it to the building, part of it to the inachin- 


ply, 
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ery and part of it to the supplies. My recollection is that 
IT made such segregation. That I went to the hotel 
where I was stopping, and made such segregation. That 
I submitted that segregation to the Warrens. My recol- 
lection is that I handed—that they asked for a copy of it; 
that I handed it to their stenographer and asked her to 
kindly make me four or five copies of it, which she did. 
The segregation set forth that the—may IT use the copy 
of that? 

“Q. Go ahead. Is it a document which they have 
seen, or which was shown to them ? 

“A. Beg pardon? 

“Q. Is it a document which the Warrens have seenj 
or which was shown to them? 

“A: They made it themselves. I simply copied it and 
landed it back to them, making the segregation—I 
didn't make it. 

“Q. You can use it then. 

“A. Here is the original I made, if you wantit ae 
reads as follows: “Inventory made after the fire.” Do 
you want me to read the whole of it? 

i) Sees: 

Mr. CAREY: [ think it nvav be offered in evid@mee 

first before it is read, if that is the purpose of it 

Mr. CAMPBEL!.: We wall try to conduct onrieae. 
properly, Judge Carey. 

“QO. Will you slip it out of here? 

a Yes sirS@akinetroniile). 

“OQ. I will ask you whether or not the pencil nota- 
tions on here are yours or are they—were they made on 
here originally? 
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“QO. The pencil notations 


are they something that 
you have put on there or on originally? 

“A. That is not the original. Part of them are my 
figures, and part of them were made, [I think, by Mr. 
George Warren—one of the Warrens. 

“Q. As the document was made to which you refer, 
did it contain more than the typewritten statement? The 
document as it came from the hands of the stenographer, 
and was handed to you simply contained the typewritten 
figures in writing? 

“A. Yes, sir, the copies of this document that I have 
here. This is the original document that I handed her. 

Mc. ALWEN: Isn't tit allin evidetice’ 

wir CAMPBELL: dedon’t know Im sure. 

COURT: I understand that last paper he handed 
you was the original document handed to him by Mr. 
MVarren? 

“A. <A copy of this document I handed to Mr. War- 
pen. 

SO) What is this? 

‘A. My original that I made out at the time. 

COURT: The one you made out? 

“A. That is the original I made out, the first time 
iewer saw Mr. Warren. 

“Q. But this is a document made out by Mr. War- 
ren’s stenographer ? 

ae Yes. 

“©. And as it came from the hands of the stenog- 
rapher, it didn't contain any of them pencil notations 
upon it? 
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“A. No. 

Mr.CAREY: I would like to ask Mr. Jolly a question 
about that: Were those figures put on it by you? 

“A. Part of theni were,and part put on by one of the 
Warrens—I don't know which, George or Frank, or 
Mr. Daly. Put on by some one in their office. J found 
they had made a mistake, and called their attention ta 
it. SOmme Ome Ot tien corrected it. 

Mr. CAMPBELL: We offer it in evidence—not the 
pencil notation, but the document. 

Marked “Defendant's Exhibit G.” 

“A. Not all of that typewritten part was on. The 
bottom part was not on at that time. This certificate 
at the bottom was not on at that time,—subsequent date. 
‘rhis document down to here—the document down to 
there 1s the document. 

“Q. In other words, that portion of the document 
reading: “I hereby certify that all of the supplies enum- 
crated above were in the building destroyed at the time 
of the fire, and were destroyed in so far as could be as- 
certained from the appearance of the debris, which was 
not examined after the fire with the view of ascertain- 
ing the value of the debris if any. Portland, Oregon, 
seprember 28, 1910. Georee A. Warren | 

“A. It was not. 

“OQ. When was that put on? 

“A. It was put on the date there—the 28th day of 
September, put on that date, and the other document is 
dated the 13th of September, isn't it—down here—isn't 


there a date down here?” 
Se Se es 
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“Q  .Now, at the time this typewritten statement, 
“Defendant's Exhibit G’ was prepared and handed to 
you, had you seen a copy of the Lloyd’s policy or the St. 
Paul Fire & Marine excess policy? 

ex, The polieyr 


oO), ies. : 
“A. The policy? 
eo, Wes: 


eee never sam the Fire & Marine policy never have 
Been it. 

“OQ. Had you seen the covering notes—Lloyd's cov- 
cring note and the St. Paul's covering note at that time: 

“A. IThadnot. That is what I was asking for. 

“©. Now, go ahead and state what transpired be- 
tween you, as rapidly as you can. 

“A. Mly recollection is that I proceeded with the ad- 
justment of the loss on the building.” 

“My recollection is that Mr. Warren was satisfied 
with the statement that I prepared on the building and 
iny recollection is that one of Mr. Warren's sons went to 
the ledger, and looked up the account as to what that 
building stood them, and that they were satisfied with the 
tigures I had produced with which to prepare the proofs 
of loss. My recollection is then that I wanted to see these 
policies that I had not seen covering the stock. Mv rec- 
ollection is that Mr. Harrison was sent for; whether he 
came at that time or not, I can't say positively, but any- 
way, Mr. Harrison came that day or about that day, and 
| asked to see the policies covering the salmon. Mr. 


Harrison didn’t have them—didn't bring them with him. 
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T said that it wasn't possible for mte to continue consider- 
ation of that adjustment until I could see all of the insur- 
had the privilege of examining the kinds of poli- 


AME 
cies,the class of insurance it was, and ascertain whether 
they were concurrent with the policies ] was adjustme 
under, or whether they had other clauses that the poli- 
cies I was adjusting under did not contain, and I de- 
manded to see those policies. My recollection is that 
AIr. Harrison informed me that I was not adjusting for 
these companies, and I asked him to kindly explain. He 
said he was the general agent of the St. Paul Fire & Ma- 
rine, and he was going to adjust that loss. “Am I not 
adjutsing for the St. Paul Fire& Marine under their 
tire policy?” “Yes.” “You,telltie | ain tot adjuemime 
for them under the other policies which I had not seen.” 
“No. He was going to adjust that himself. Well, I 
said Then I would like to see the Llovd policy.” welll 
couldn't see that either. Why? He was going to ad= 
just the loss on the salmon. I could adjust the loss on 
the supplies, and he would adjust the loss on the salmon. 
I said *‘Do those policies--the wording of those contracts 
cover on the supplies and on the salmon?” “Yes.” But 
I could pay a total loss on the supplies and then apply 
the balance of my insurance on the salmon, and then he 
iad insurance enough to protest the rest of the loss. I 
said that was a new way of adjusting losses to me. I 
wasnt used to that method. I said I was told by Mr. 
Nrennan before I left San Francisco that his company 
was the warranty on this salmon—ts that a fact. No, 
it wast. J say “Will you let me see the policy, tomges 
if that is or is not a fact?” I think he evaded thie ques= 
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tion. To make a long story short, I did not see the pol- 
icy. 

JUROR: May I ask what you meant by warranty 
policy? 

“A. Warranty on a—as I understood, warranty on 
the Lloyd policy. The Lloyds only accepted— 

JUROR: That is all right. That has been explain- 
ed. 

ee ithink that has been explained. 

ROR: You referred to the Lloyd policy? 

me es, | referred to the Lioyd policy. J under- 
stood if I adjusted for Mr. Drennan’s company, and it 
was the warranty company, that the adjustment applied 
to the Llody insurance, and when told I wasn't I was 
very much surprised, but I didn't see the Lloyd policy, 
-—didn't see the St. Paul Fire and Marine policy. My 
recollection is now that I proceeded then with the ad- 
justment of the loss on the machinery. My recollection 
is that a statement was handed me setting forth the ma- 
chines and shafting, gearing, belting, etc. That I took 
that statement with me to the hotel, and wrote out in 
longhand such portions of the statement as did apply to 
machinery or machines, or in any way was a part of the 
machines and machinery of a cannery property. In look- 
ing over—reading over that statement, I found there 
were some things I knew were left out. ] went back to 
Mr. Warren's office and told him that an adjuster didn't 
Want just what there was necessary to’ cover 
a total loss; he wanted what there was in 
the building; that I knew there were _ things 


he did have in that building that were not 
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down in that statement and I wanted to complete it; 
asked if he didn’t have tools, and asked if he didn't have 
certain other things; he said he did; I said they are not 
in this statement. The statement that I wrote in long- 
hand was handed to Mr. Daly, and Mr. Daly was asked 
to put those items on the statement, which he did, as 
I remember it. It wasn't my handwriting. It was his 
or somebcdy else in Mr. Warren's employ. I took that 
statement and the statement on the building, if I am 
not very much mistaken, and had the young lady in Mr. 
Warren's office make copies. Then arose the question 


of auire,” 


(iin. CAMPBELL) : 

“©. Now you were speaking about asking Mr. Har- 
rison for the policies, and that they were not produced: 
Go ahead from that time on and tell you story. 

“A. I then took up the question of freight. I asked 
them to provide me with the cost of delivering their ma- 
chinery and lumber at their plant. They explained to 
me that they could not deliver it at the plant, it had to 
be lightered to the vessel; could only run within a certain 
distance of the plant, because of very high tides—ran 
some 20 feet high. Consequently all the material had 
to be lightered, and it took a great many nen to lighter 
the material. I said what I wanted was some evidence 
of cost. Did they have a freight account? No, they 
owned their own vessel. I said, “Well, you must keep 
some account, some expense as to what it costs you by 
ireight.”. No, they didn't, and anyway their vessel 
wasn't big enough to take all this lumber and machinery 
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and supplies. Well, how would they get it there; if they 
did not have any insurance, how would they get it? 
They would have to charter another vesesl. I said what 
would it cost to charter another vessel; there was only 
cne vessel at port, the St. Helens, the only available ves- 
sel, and 1 asked them to ascertain what it cost to charter 
that vessel to take the supplies up there. My recollec- 
tion is that one of the Warren sons went out, hunted 
up somebody who gave the information, and came back 
and told me it would cost about $40,000, which I thought 
was a pretty stiff freight rate. I asked them to enquire 
the items what this expense was made up of. They did 
so) They gave me all of the different items that went 
into the freight—went into the cost of chartering that 
vessel. I made some inquiry myself and learned that 
the Dora was not of sufficient carrying capacity to take 
up this material. She would have to make several trips 
to get it there, and I then suggested when I found there 
was no other means that we could ascertain here in Port- 
land, of getting the lumber, materials, and supplies up 
there, I sat down to figure the proportion of what that 
expense would cost, of equipment of the vessel and its 
various sailing expenses would be to deliver the lumber 
there and the machinery there and the supplies there. 

I remember of saying to Mr. Warren it was hardly fair 
io charge all of the freight for building and the machine- 
rv loss which we were to have adjusted, as part of that 
freight should be paid by the companies that would have 
to take up the supplies. My recollection is that Mr. 
Warren told me of a case that there had been that year 
Gimmie wear before where he had taken up a cer- 
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tain number of tin cans, I have _ forgotten 
the amount but I think it was something 
ike 100,000 tin cans, and had not charged 
them anything. The supplies would be nominal, it would 
not cost very much; I said I suppose they could go up in 
the same vessel, the St. Helens, the lumber and the ma- 
chinery. Yes, he said, they could. Well, what would it 
cost? What proportion could I apply to the freight for 
shipping up the supphes? He said they ran a store up 
inere and they always added 10 per cent. to the invoice 
cost of the material and supplies they took up to that 
store as the cost of handling those materials and trans- 
porting them from Portland to Nushagak. I asked him 
if that 10 per cent. was included in that statement they 
nade up. They said it was. Then I said if the allow- 
ance that you figure here is applied as freight to the 
lumber and to the machinery you will agree that that 
vessel, the St. Helens, or whatever vessel takes up those 
supplies next spring—that takes up the lumber and ma- 
chinery next spring, will take those supplies. He said he 
would. My recollection is that that completed the data 
necessary to submit to the managers showing the lum- 
ber necessary to reconstruct the building, and this 
freight—it seems to me there was a two-thirds and a one- 
third division, two-thirds either went to the lumber or 
the machinery—it was two-thirds and one-third. I don't 
remember whether the two-thirds went to the machin- 
ery or the lumber, but that is my recollection that is my 
division of that $47,000 charter cf that vessel to take 
up the machinery and lumber, which I always thought 
was a pretty steep freight 
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Then I reached the point where I was ready to take 
up with them the question of supplies. The cost of sup- 
plies— 

JUROR: Didn't you say a few moments ago it was 
$40,000 ? 

“A. $47,000 is my recollection. I won't swear posi- 
tvely that is the figure, but that is my recollection, the 
figure charged was $47,000. It is a year and a half ago. 
1 have been adjusting loss every day since. My recol- 
iection is it was $47,000, that allowance was for freight. 
‘The question then came up about the Lloyd and the St. 
Paul Fire & Marine Insurance. J told Mr. Warren that 
T would have to have those policies. Jt was absolutely 
necessary for me to find out whether those policies cov- 
cred the same as the policies I had to adjust and I must 
see them; I could not go any further until did. My rec- 
ailection is that Mr. Warren sent to Mr. Harrison's of- 
fice and that the reply came back that Mr. Harrison was 
out in the country with the general agent, or somebody 
else, of the St. Paul Fire & Marine, inspecting business 
or doing something. He was not in. | said very good, 
T will wait until those policies were paid. My recollec- 
tion is that I went back to the office either that afternoon 
or the next day and they had located Mr Harrison and 
they had agreed with him to take me to meet him at his 
office at eight o'clock in the evening, if I remember cor- 
rectly. I went there at eight o'clock. Mr. Harrison was 
not there. I waited until fifteen or twenty minutes after 
cight and Mr. Harrison, and if my memory serves me 
rightly, Mr Sargent—I was walking there up and down 
f@emnali—t think itewas Mr. Sargent. I was introduced 
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to him the first time—went with me into Mr. Harrison's 
office. I asked him to let me see the data and mv recol- 
lection is that he said that it was too late to take up the 
igatter that night, but that he would take it up with me 
the firt thing the next morning. The next morning I 
went to his office and was told by Mr. Sargent, or who- 
I think it was Mr. Sargent— 


ever the gentleman was 
that’ Mr. Harrison had taken all those papers and gone to 
San Francisco. [ went back to Mr. Warren's office and 
T told Mr. \Warren that there was one of two things that 
he could do. That J wasn't adjusting that loss with Mr. 
Harrisov If I was I would make him produce those 
documents, and I demanded of him that he produce those 
papers, or that he give Mr. Harrison a power of attor- 
ney to adjust that loss for him so I could compel him to 
show me those policies. I remember Mr. Warren and 
luis son George were in the office at that time. I remem- 
her asking Mr. Warren if he knew how inuch insurance 
he had. He said he didn't. I said “Have vou any writ- 
ten agreement with Mr. Harrison as to how much in- 
surance vou have got up there?” No, he didn't. I asked 
him if he didn't think it was a singular transaction for a 
business man to give a broker any amount of insurance 
end not know how much insurance he had on his proper- 
tv. He told me that Mr. Harrison had always looked after 
their insurance: I think he said fer ten vears—that he 
had implicit confidence in Mr. Harrison, and that he 
didn't know anything about his insurance business. [ 
said ““Do vou know how much you have got?” Well, 
he thought he had $250,000. I said “What is it on?” 
“T dont know.” “Have you any idea?” Well ie 
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thought it was on the salmon. I said, “You know you 
have $27,500 here on these policies I have here in my 
possession.” Yes. “Now, have you got $250,000 and 
the $27,500 or have you got $250,000 with the $27,000 
---$27,500."" He said he didn’t know: I said, ‘“‘Is there 
anybody does know?” Yes, Mr. Harrison. Mr. Har- 
rison has gone to San Francisco; taken the papers with 
lum. How am I going to find out. “Now”, I said, 
“Mr. Warren, you will have to do one of two things. 
You will have to determine if you have $250,000 total 
insurance or you have $277,500 total insurance, which 
is it?” My recollection is that he consulted with George 
and they concluded they had $277,500 insurance. Then, 
if my recollection serves me rightly, that afternoon or 
the morning following I went back. We took up the 
proposition again and they concluded they had only 
$250,000 total insurance. I said what does it cover. He 
didn't know. I said “I can't go any further with this 
adjustment. I can't adjust on policies that I have never 
seen and don't know anything about. I must have some 
information as to what this insurance—whether it is 
concurrent with this or whether it is not, and whether 
't covers salmon or supplies. Haven't you some memo- 
randa, some written memoranda given by Mr. Har- 
rison? |. remember he turned to his son 
George, and he said “George, have we any 
menzyoranda that will show what our cover is this 
year with Mr. Harrison?” George said “No, for the 
first two years we did business with Harrison we had 
a written agreement as to what was placed with him, 


hut there was nothing of that kind given us this vear.” 
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Ay recollection is that this was either the 12th or the 
[3th day of Septeniber’ 1 had been here ten daa 
think, and a notice came for me to go to Alaska and ad- 
just a loss up there. Negotiations stopped and J think 
I left here the evening of the 13th to go to AlaSiamaml 
instructed Mr. Warren to kindly communicate with Mr. 
Ilarrison and get those policies back here by the time 
T returned. I did'nt know how long I would be gone— 
when I returned I would take the matter up with him 
further. If my memory serves me right, | retummed 
here about the 17th day of September. Called on Mr. 
Warren. Asked if he had the data I wanted. He said 
he hadn't I asked if he had decided in his own mind 
how much insurance he had and what it was on. He 
said he didn't know anything about his insurance. I 
would have to see Mr. Harrison. I said, “Nir. Wain 
there is one of two things you can do. You will have 
{0 issue a power of attorney to Mr. Harrison which wall 
enable him to adjust this loss with me, or vou will have 
to go to San Francisco and make Mr. Harrison give 
you that information, because I can't go any further” 
My recollection is that Mr. Warren said he wouldiimee 
give a power of attorney to anybody. Then somebody 
will have to go to San Francisco. I remember George 
remarking, “You go, father, it will be a nice trips 
you. Two or three days. You go down with Mr. Jolly, 
and get the papers at once.’ I think we leit here cnmaie 
night of the 18th of September— 

JUROR: You don't you mean you went to Alaska 
and returned from the 13th to the 17th, do you? 

“A. From the 13th to the 17th—no, you are right. 


vs. Alaska-Portland Packers’ Asso. 307 


It was about the 27th. 

OOP Where did sou go in Alaska, Mir. Jolly? 

ae Peverspiire. 

IOROR: Where? 

“A. Petersburg—27th, that is right. It must be the 
2/th—about the 27th. I thing the next night which 
would be the 28th—I won't attempt to swear to these 
dates. I am giving them as near as I can remember. 
My recollection is it was about the 28th of September, 
Mr. Warren and I boarded the train and went to San 
francisco together. When Mr. Warren left me—I got 
ee at Oakland, and Wr. Warren went om to San Fran- 
cisco—I said to Mr. Warren, “Now you get those pa- 
per, bring them over to my office; we will finish up these 
papers and I will deliver them to the manager, so you 
can find out what they are ready to do with these dif- 
ferent items you and I cannot agree upon. . I will 
submit them to them, and they will tell me what to do 
—whether put in supplies, or buildings or machinery, 
or where they will be assigned. \Vhen | reach that point 
I will put proofs of loss on the building and on the ma- 
chinery and on the supplies.” My recollection is that 
! went home first and then went to the office; that I 
waited in the office all day for Mr. Warren and he did 
not come to the office. About four o clock, as near as 
f can remember, the phone rang and Mr. Warren said 
to me that when he arrived in San Francisco he found 
that Mr. Harrison had prepared the proofs of loss and 
that if I had no objections they would deliver those 
proofs to the managers that night. And I could see them 
in the morning. I said well, I would like very much to 
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have seen those policies and know on what apportion- 
ment he had made in his proofs of these various—what 
disposition he had made in his proofs of these various 
items that I thought were not covered under his supplies 
He said oh, well, I could see all of that in the proofs in 
the morning. My recollection now is that Mr. Brown 
rang me up in the morning and said that Mr. Harrison 
and Mr. Warren had called with the proots the night 
before, would I come over and get them. Mr. Brown 
either sent them to mv office or I went and got them. 
Anyway, that was the first I had ever seen of the proofs 
or loss. I was quite interested in finding what the oth- 
cr insurance was, so I turned to the back of the—or in 
the inside where we usually look for other insurance, 
and I found that the proofs of loss submitted by Mr. 
Harrison showed that there was Llovd insurance for a 
certain given amount which I have forgotten, and that 
there was St. Paul Fire & Marine marine insurance, but 
} had always understood that marine insurance could 
not be mixed up with fire insurance, so I was somewhat 
interested in the apportionment and I chatted with Mr. 
Drown—it was either Mr. Brown or Mr. Drennan. 

Mr. CAMPBELL: Don't relate any conversation 
with Mr. Brower: 

“A. It was one of the managers, whether it was Mr. 
Brown or Mr. Drennan. 

“QO. Don't state any conversation with Mfr. WDireme 
Hameeither. 

“A. Oh, very good. I found that the back ofmmie 
so-called proofs of loss contained the wording of what 


1 considered was a cover— 
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Mr. CAREY: If the Court please, this witness 1s 
all the time giving what he considers and what his opin- 
ion is and I think we don't want to interrupt his exami- 
nation unnecessarily, but it seems to me he gets in a 
great deal of matter—have the witness testify— 

GOURT: He can state what he found in the proof 
of loss that has been introduced in evidence. 

“A. I found the wording of what purported to be 
the Lloyd's cover and the St. Paul Fire & Marine Com- 
pany. I took the proofs with me to the office and com- 
pared them with the form that was on the fire insur- 
ance companies’ policies, and J found that the wording 
was not concurrent ,as I understood the word, meaning 
of the word concurrent—with the policies that I was 
supposed to adjust for them. I think I called the man- 
agers up on the phone and asked them to meet with me, 
which they did. I consulted with them about the so- 
called proofs of loss and the forms that were presented, 
and they asked me if I had ever seen the policies that 
were set forth on these printed forms on the back of the 
so-called proof of loss. I said that I hadn't. Well, why 
didn’t I? I said I had asked for them but I had never 
seen them. Could I adjust a loss— 

Mr. CAREY: Is it claimed that these conversations 
bind these gentlemen ? 

COURT :Ne. 

Mr. CAMPBELL: We don't claim that at all. 

Mr. CAREY: Instruct him not to do it. 

COURT: State what occurred between you and Mr. 
not what 


Warren and Mr. Harrison about this matter 
vou talked about. 
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“GQ. Don't state any conversation between youself 
and the insurance companies, that is all. You go ahead 
and tell the story as it took place between you and Mr. 
Warren or Mr Harrison—whoever represented Mr. 
Warten, tliab ts) al 

“A. The only method IT had then of seeing those poli- 
cies was to—oh, I am a little bit ahead of my story. Be- 
fore we leit Portland, | said to Mr. Warren ‘ita 
could not adjust a loss with the corporation,that it would 
he necessary for him to have some authority authorizing 
lim to sign proofs of loss and the other documents that 
would be necessary to attach to the proofs of loss and 
subnut to the managers. Mr. Warren said that he al- 
ready had that power delegated to him—I think by the 
bv-laws—anyway [I asked him to see the authorization 
it was shown nte and [ had a copy of it—such portions 
of it made as would in my opinion enable him to make 
proofs of loss, to submit to the managers. The next 
morning, if I remember correctly I wrote a notice re- 
quiring Mr. Warren to appear at my office to be exam- 
ined under oath in order to fix where he would make 
claim, for these various items that J hadn't been able to 
determine belonged in the several kinds of insurance, 
whether to the building, whether to the machinery and 
whether to the supplies. Mr. Warren came either that 
afternoon or the next morning—TI also in my notice re- 
cuired him to bring the policies and any other data that 
he nught have touching on the making of these proofs 
of loss. My recollection is that Mr. Warren and Mr. 
Harrison together came to my office and showed me 
what he termed a covering note, as I understand the 
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term, setting forth the wording of Lloyds policies, and 
brought me what I understand is a daily report of the 
wording of the St. Paul Fire & Marine policy. I asked 
for the polices. My recollection is that he said there 
were no policies used; that this is all they are, just those 
copies. 

COURT: Are those the papers? 

“A. I can't say whether those are the ones I saw or 
not. 

COURT: That is all right JI don't want to interrupt 
your examination. 

“A. I have the—I think I have the original paper 
that Mr. Harrison brought me. J think that is the copy. 

COURT: Never mind, I don't want to interrupt you 
at all. 

“QO. Do you know whether or not this is the copy 
Mr. Harrison brought you? 

“A. I think it is, but I would not swear to it. I think 
this is the one. 

“©. It is a carbon copy of the one you have? 

“A. My recollection is that I didn’t see that docu- 
inent. My recollection is that what I saw of the Lloyds 
vas about the size of that. I would not swear to it.” 

eR 

* * “Go ahead with your testiniony. Don’t state 
the contents of the letter. 

“A. I can state this much of the contents, because 
this is what Mr’ Harrison brought me when I asked him 
for a copy of it. 

“QO. Mr. Harrison handed this to you, did he? 

“A. Yes, not then—that was brought to me the next 
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morning. 

Mr. CAREY: This is already in evidence. It isteme 
of the plaintiff's exhibits. 

Mr. CAMPBELL: Did you have the original oni 
copy? 

Mir. CAREY: ‘The original is in evidence, Predite 
ed here by Mr. Harrison. 

“O) Hietiandedtyon this letter? 

“A. Not this one. He simply read me the origi 
of this letter; this is one portion of it. He read meme 
original of this letter. 

“Q: When did you get this copy? 

“A. I think this was handed in the next morning.” 

Mir. CAMPBELL: Yes, go aliead and statewwinags 
conversation took place between you at the time this 
letter was read to you. 

“A. Yes, sir. Did yow want me to réad'the letters 

“*Q. Yes, I watt woulto read the fetter. 

“A. IT asked Mr. Harrison how much insurance he 
had on that plant. He told me $250,000 on the supplies 
and the salmon. If asked him what evidence he had of 
lits authority to place that insurance, and he read me the 
eriginal of which this was brought me as a copy of the 
letter. (Reading): “Portland, Oregon, February 2am 
1910. NI. C. Harrison & Co., Chamber of Congmerce 
City. Gentlemen: Fire insurance to protect tp cara@ 
two months after arrival and down cargo for three 
inonths before loading Fire insurance to be based on 
agreed valuation same as in the marine policies and in 
the event of loss the stock on hand at a particular date 
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is to be determined by cannery daily pack book. All 
salmon to be case on the midnight of the day when the 
tins are sealed. 48 tins to be 1 case. Kindly confirm 
this acceptance at your earliest convenience. Alaska 
Portland Packers’ Association, per F. M. Warren, Jr., 
I noticed the fire insurance to protect up 


3 


Sceretary. 
cargo for two months after arrival was required. I said, 
“Moa. Harrison, is that a part of the $250,000?” “No, 
sir. “What is the insurance required?” “$80,000.” 
Bilawe sou that policy? “No, sirpit is cancelled.’ “I 
would like to see it” “It is cancelled.” I said, We 
have some differences of opinion as to the tech- 
nical terms of insurance. I would like to see that pol- 
icy. He said he would get if for me. 

Pit CAREY: Excuse me, Mr. Jolly, are you talking 
«bout the policy on the up cargo? 

me «= YES. Sir. 

Mr, CAREY: For $80,000 that had expired? 

“A. I don’t know whether it had expired or not. I 
em talking about the $80,000. 

Mr. CAREY: Iam trying to get at whether it was 
on this policy on the up cargo. 

“A. No, sir. It was about the $80,000. 

Mr. CAREY: That policy is in evidence too. 

“A. Beg pardon? 

Mr. CAREY: That policy is in evidence, too. 

Mr. CAMPBELL: That policy isnot in evidence. 

“A: I asked him to produce that policy for nie to see 
it. I asked that he kindly give me a copy of this letter 
end also bring me over that policy for $80,000 that I 
might see it. My recollection is that he came in the 
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next morning with this copy. I noticed that it wasn’t 
complete. It said on the bottom “parts of this letter re- 
ferring to other matters agreed by Mr. Jolly need not be 
copied.” I renrember that Mr. Harrison said to me at 
that time that one portion of the letter—I don't remem- 
ber whether it was the top or the bottom—referred to 
certain things that didn’t belong to this particular in- 
surance, and he asked that it be left off, and I consented 
that that could be left off in the copy. This is the copy 
le gave me. I asked him—whether Mr. Harrison 
brought this copy to me or not, I don’t remember, or if 
Mr. Harrison brought it personally. Anyway, the next 
inorning I saw Mr. Harrison and asked him for that 
$80,000 policy. Mr. Harrison said that he could not 
find it, that he had telegraphed to Portland for the cover. 
Mr Harrison showed me a telegram— 

“Q. So the record may show it, what are you refer- 
ring to now, Mr. Jolly? 

“A. The telegram in reference to the disposition of 
this $80,000— 

“OQ. What paper are you referring to now? 

2 Dhisepapens 

-@, Yes. 

“A. It is the record I made from the telegrant ie 
Harrison handed me. 

ae) At the tine, 

eet the time, 

Mr. CARBY: The telegram is itself in evidence in 
different ways—one attached to Mr: Jolly’s report and 
the other the original paper. 


COURT: Go ahead. 
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Wii Ca Welisiki: Gekaheadiand tell your stom: 

“A. Mr. Harrison handed mea telegram from which 
T made this copy reading as follows. This is a notation 
I made on it. “Harrison wired Sargent in Portland 
send me original covering note fire on cargo after dis- 
charge. And the reply read—reply to above from Sar- 
gent, Berlin, find no cover note issued covering fire risk 
Northbound supplies after discharge. Will put risk on 
fevieter this week. Sioned C. P! Sargent, and dated 
fomiand, Oregon, October 6, 1910." 

e®. Now, Mr Jolly, is this telegram, “Plaintiti’s 
ieemipit 59°" a copy of that telegram? 

fe Read it to me, [ will tell you. 

ee Look at it, compare it. 

“A. Are you asking me if that is the original? 


me, Yes. 
a. What 1 saw? 
moO. Yes. 


“A. I didn’t see the original. I saw Mr. Harrison's 
Gop for this; I didnt have the oricinal, 

“QO: Is that the telegram you referred to, the original 
or copy of it? 

i2@ Copy of that. 

“QO. This is plaintiff's Exhibit 59, which reads: 
“Berlin find no cover note issued covering fire risk 
northbound supplies after discharge. \Vill put risk on 
register this week. Signed C. P. Sargent.” 

COURT: This is the one attached to some report 
introduced in evidence. 

Mr. CAMPBELL: This is the original. 

2 aelsaid Mr. Harrison, luwant to see that policy. 
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The policy says covers supplies’—no, hold on a minute. 
1 wish you would give me the whole of the original of 
ihat letter if you can, please, Mr. Campbell. I would like 
to refer to that. The entire letter that was sent to Mr.— 

“©. The original of this? 

“Awe “Ges, if you eowld five tlrat. 

“Q. Is this the one that you refer to? 


“A. “Yes 
“Q. Plaintiff's Exhibit 55? 
A, es. 


“Q. Go ahead and tell your story as rapidly as pos- 
sible. 

“A. This letter reads: “NI. C. Harrison & A@ame 
pany, Chamber of Commefcé, City. Gentlenfén: eter 
ling to vour quotation on our marine and fire insurance, 
season 1910, rate of $2.85 per hundred dollars would ad- 
advise that we accept same with the following under- 
standing.” I think the rest of it is the same as 1 ream 
you. That is the part left off of my—no, here it 1s. 
“You agree to cover up cargo to the amount of $80,000 
if required, and down cargo to the amount of $250,000 if 
if required. Policy to cover up cargo five days befene 
loading at Portland and lighterage risk in Alaska on 
both up and down cargo.” I said, “I would like to see 
that $80,000 cover.’ That is when I was handed 
that telegram, that the cover never was issued. Then 
I asked if he could what date the vessel left Portland 
and the date it arrived in Alaska, to determine whether 
that overlapped onto our insurance of $27,500 or not. 
Y can't say positively whether he gave me that informa- 
tion or not, but it was given me subsequently. Then | 
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told Mr. Harrison I would like to see those policies for 
that $250,000. Mr. Harrison said he had no policies, 
that the back of the proof of loss showed what he had, 
showed the wording of what he had. I said it didn't 
show me, I wanted to see the printed policy to know 
whether or not the printed part of the policy of the 
Lloyds or the St. Paul Fire & Marine or whatever he 
had in the way of insurance representing that $250,000, 
: wanted to see it because I wanted to know whether 
the printed conditions of the policies that I had and the 
printed conditions of the policies that I had never seen 
were concurrent. He didn’t give me the policies and i 
never saw them until they came into this court room, 
T guess that is the end of my story. 

“Q. Go ahead: Did't you have any further conver- 
sation with Mr. Warren or Mr. Harrison? 

“A. I had further conversation with Mr. Warren, 
yes. 

“Q. Go ahead and state them, Mr. Jolly. 

“A. After Mr. Warren had filed his proofs of loss, 
after looking them over I discovered that Mr. Warren 
had again made the form on the proof of loss—he had 
made the form on the proof of loss read so that it cover- 
ed building, and as I understood that the form only cov- 
ered buildings, I wrote Mr. Warren—can you find that 
letter? I don't believe I have a copy of it here. 

“Q. What is the letter Mr. Jolly? 

“A. It is the first letter I wrote Mr. Warren about 
liis proofs of loss—I don't remember the date—I guess 
| have it here, October 14, is that it? 

“Q. Is this the letter that you refer to? 


318 Globe & Rutgers Fire Insurance Co. 


A. Ican't tellintil i igame read it over 
“Os. Blaintift’ s Hscdivipnme 32 ¢ 
‘A, Wes, 1 thi thisasit,” 
oe 

“Now, Mr. Jolly, at the close of your testimony yes- 
terday I believe that you said that Mr. Warren did not 
meet you on the day following your arrival at San Fran- 
cisco, which was the 30th—you leaving here the 28th, 
arriving there on the evening of the 29th, and having 
appointment with him on the 30th. 

ee ecmsir. 

“OQ. Isimply make this to get a starting point. And 
I understood you to say that he telephoned you in the 
afternoon of the 30th and said that he was personally 
coing to submit his proofs of loss to the insurance com- 
panies. 

ee Elemdide 

“Q. Now, did you write this letter, plaintiff s 7 
hibit 32, tooMir. Warren? 

“A. I dads 

“OQ: And where did you send that to limi? 

“A. “My recollection is I sent it to the Palvee Higa 

COLRYT: de that dated October isi 

Mr. CAMIPBELL: (Ottober Ist, ves: 

“©. In this letter you have cited him to appeamed 
vour office on October 4, at 10:30 A. M.? 

ee es, sir. 

©, Did he appearentthamdate? 

oe er eeielenclicl: 

“Q And what was the subject of discussion be- 


tween you on thatwdate? 
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“A. I had asked for certain information and I think 
he replied to sonfe of the questions I asked him and some 
that I said he would have to get some further data on. 

“©. Will you state whether or not there was any 
discussion between you as to his wiring to his son 
George Warren for further information? 

“A, The telegram I had yesterday. 

“OQ Did he afterwards secure those telegrams and 
present them to you? 

A. ale did. 

“OQ. I will ask you to look at the telegrams attached 
to Plaintiff's Exhibit 33, and state whether or not those 
are the téleorams? 

“A. IJ gave you the originals. 

“(). Are those copies of the telegrams ? 

“A. I presume they are. I gave you the originals 
yesterday. 

a = ES. 

OUR: “lay I see that, please? 

“©. Now, on the 6th of October, the next day, [ will 
ask you whether or not you wrote the letter to Mr. War- 
One 

ee | did. 

“Q. That is plaintiff's Exhibit 34. And in that let- 
ter you refer to an enclosed affidavit, and I hand you 
plaintiff's Exhibit 35 and ask you whether or not the 
interrogatories which are set forth there are the inter- 
1ogatories which you embodied in this affidavit which 
you sent in company with your letter of the 6tlr 

oe Siihiey<are. 

“Q. Twill hand you plaintiff's exhibit 33, not refer- 
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ring to the telegrant attached thereto, but the letter, and 
ask you when that letter came into your possession, if 
sOU can recall: 

“A. Thevetghth or wainth. 

“OQ. The eighth or ninth? 

“A. Eighth or minth. 

“QT hand you plaintiff's Exhibit 36, which is the 
supplemental proof of loss, and ask you if you can re- 
call when that cante into your possession. 

“A .I could not tell you the exact date. It was some- 
wheres about the ninth or tenth, I should say. [landed 
to me by one of the managers. 

“QO. Now, I will ask you whether or not, subsequent 
to the receipt of the supplementary proofs of loss you 
prepared this letter, Plaintiff's Exhibit 37, whichis 
transmitted to Mr. Warren? 

©... | prepared it or | cienecsine 

0) Did you prepane ity 

"A «Yes, sir, I dik 

“OQ. Now, Mr. Joliy—I will ask you, Mr. jolly, 
whether or not you have any recollection of any personal 
conversation or any personal dealings with Mr. \Warren 
subsequent to the interviews in your office on the 4th 
and 5th of October? 

“A. I did not, to my recollection. 

Mr. GAMPBELL: Now, if the Court pleaseygiae 
documents for the rest of the period speak for them- 
selves. 

“Q. Mr. Jolly, I will ask you to state whether or not 
you inspected any of the books or invoices of the plain- 


tiff corporation so far as concerned the loss on the sal- 
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410n and supplies— 

2 Wdid not. 

“Q. While you were here in Portland? 

ee idid not, Noe, sir. 

“Q. I will hand you plaintiff's Exhibit 25, which is 
a list of invoices, and ask you when you first saw them. 

“A. In this Court Room. 

“QO: Since the commencement of this trial? 

m2) Yes Sir. 

“QO. Do you recall whether or not you examined 
any of the books of the plaintiff corporation while you 
were in Portland, touching the loss or cost of the mater- 
als which went into the machinery and buildings? 

ea, 1 did. 

“Q. Did you have any conversation with Mr. War- 
ren on the train going to San Francisco concerning 
the proofs of loss on salmon and supplies? 

“7 that | remember? 

“Q. Did you have one? Did you have a conversa- 
tion? 

“A. On salmon and supplies? 

mo, Yes. 

“A. I don't know that I could swear positively as to 
the salmon and supplies. We talked on the train over 
all the— 

*©. State what you can recall of the conversation 
in the train. 

“A. On the salmon and supplies? | 

“QO. On the loss generally. Give your best recollec- 
tion of what conversation took place on the train. 


“A: I advised Mr. Warren cither on the train or 
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before I left Portland that I had written the Managers 
calling attention to the various items on which Mr. War- 
ren and J disagreed, which I claimed part should go to 
the buildings and part to the machinery and part to sup- 
plies, and that I expected as soon as we reached San 
Francisco I would be able to ascertain from the Mana- 
gers whether my contentions as to where they should ap- 
ply would be maintained or not. I told Mr. Warren 
that I would have to have the other policies before I 
could possibly make any apportionment or know any- 
thing about the application of the proofs of loss. T think 
that his stenographer had made up the items of the build- 
ing and machinery here, and I told him that I would have 
iny stenographer make out the forms on the buildings 
and machinery when I] reached San Francisco—or that 
1 had mailed her a copy, I could not tell you which now. 

“Q. Iwill ask you to state, Mr. Jolly, whether or not 
in your experience as an adjuster of fire losses it has 
ever been the custom to make up the proofs of loss with- 
out an inspection of all the policies which are covering 


on the property insured. 

Mr. CAREY: We object to that, if the Court please 

“A. J claim that it is a physical impossibility. I 
could not do it.”’ 

On cross examination, the witness testified: 

“QO. Yes, but what were you here for as adjuster? 

“A. To adjust the loss on buildings for one set of 
companies, to adjust the loss on machinery for another 
set of companies and to adjust the loss on these supplies 
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for another set of companies. 

“Q. Then you were adjusting this loss on the sup- 
plies and on the salmon? 

BA, lt Was,” 

ok Ok 

Q. You went to see Mr Harrison before you came 
up to Portland, didn't vou? 

ee) dedid. 

“QO. What was your talk with him? 

“A. Do vou want me to relate? 

“QO. Yes, sir, the conversation. 

“A. I want to tell why I went there. 

“Q. I don’t care— 

“A. want the jury to know why I went to Mr. Har- 
rison's office. 

“OQ. Just answer my question. 

“A. I will not unless I am permitted to explain. 

“QO. Did you know Mr. Harrison before that time? 

“A: I never saw him before in my life. 

“QO. What did you say to Mr. Harrison when you 
went to see him? 

“A. Will you permit me— 

Mir. CAMPBELL: Answer his qttestions. 

wo Nihat | said tooMr. Harrison? 

mae CAREY: Yes, sir. 

oe First tine 1 ever saw him in my life. leet me 
think of the exact wording I said to Mr. Harrison. I 
went to Mr. Harrison’s office to ascertain if possible 
the amount of the insurance— 

“©. You say—you are stating what you went there 
for. T asked you what you said to Mr. Harrison, and I 
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would like you to state that if you can do so. 

“fe “Neal gpretty meals 

"Q. Just state exactly what he said and what you 
said. 

“A. Twent to Mr. Harrison's office and I asked hin 
what the total amount of insurance was. He said there 
was about $96,000. I asked him if he had heard 


any report of the fire. He said he had; that there wage 


had 


wireless sent, and that it was a total loss. I said a total 
loss of how much; I think he said—I won't say whether 
he said cases of salmon—TI won't say whether he said 
so many cases or so many dollars—I won't say now 
whether cases or dollars and cents; anyway he said the 
loss was about so much; I said “how; much insurance is 
there?’ He says there is $27,500 on supplies, and I 
think it was $96,000, all the insurance. I said,, ‘well, 
can't you give me the list of the companies and the 
amounts, so that I can report them to the companies; 
they want me to telegraph the amounts. He said, “No, 
the policies are in Portland” if I remember rightly. “1 
will give you those up there.” I said, “Well, what kind 
of insurance is it?” Well, $27,500 of it was fire insur- 
ance and a certain amount was Lloyd's and a certain 
amount was St. Paul Fire & Marine. And I said, “Well 
what does the amount of the insurance amount to?” He 
says: “I don’t know.” I said, “That is very funny—you 
don't know what the amount of the insurance is?” “No, 
sir.’ I said “How do you figure that out?” Vela 
said “That is my secret.” ‘Your secret—what is your 
secret?” Well, he savs “Some of the brokers have been 


trying for ten years to find that out.” Well, I says “I 
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don't understand how there is a secret in the insurance 
business’ If you have got a certain amount of insurance, 
or if you have a certain amount of insurance ordered. 
Don't you know how much insurance you have got?” 
“No, he didn't. He made this proposition, which I have 
always wondered at. I have it right here very clearly. 
He says: “you adjust and pay a total loss under your 
lire policy on the supplies.’ Yes. “Then what you 
have left of the residue, you apply that on the loss on tie 
salmon.’ Yes. “Then I will issue enough insurance 
to make up the difference.”’ J said, “Am I to understand 
you have authority to issue enough insurance after a 
fire to exactly cover the loss?” Yes. Well, ] saw what 
his secret was. 

“OQ. So you and Mr. Harrison had quite a spicy lit- 
ile interview, did you? 

oa, wWe-sure did. 

“©. And you got quite angry at Mr. Harrison, 
didn't you? 

“A: I did not. I was just surprised at his method, 
was all. 

“Q. Isn't it a fact you and Mr. Harrison had a quar- 
rel right then and there? 

“A. No sir, we did not. 

Se. isn't it a fact you still have at in for Mr. Her- 
rison? 

“A. Not in the least. J simply question his meth- 


* OK OK 


“QO. You said your trouble was you couldn’t get the 


policies of insurance? 
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I did say so, yes, and I say so now. 
That was the reason you didn’t adjust this loss? 
The only reason. 
Weren't you told there were no policies of in- 
surance on this marine insurance? 

(7 | was. 

“Q: And you were shown the cover notes. were 
you not? 

“A. deers not at that tinie. 

“QO. What, Mr. Jolly. You deny you were sligian 
those? 

“A. Most emphatically. 

“O. You swear that you were not shown them? 

“A. You bring mea Bible and I will swear to it. 

“OQ. You heard what these witnesses said on that 
point, did you? 

eel did. 

“QO. And you dispute the whole of that? 

“A: I certainly do. 

“QO. Now, what would be the object—what would 
be the object of concealing from you those cover notes? 

“A. Mr Harrison’s secret was the object all the way 
through this adjustment. 

“QO. You think there is some mystery somewhere, 


don't you? 
“A. I don't think anything about it—I know it. 
“Q. You know it? 
“A. That is pretty strong testimony but I know it. 
“QO. That is what I want you to give—your own 
views of this. 
Sure. 
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“Q. [am not quarreling with you. I want your 


“A. You can't quarrel with me, Judge. 
“(). You say these were not shown to you up to the 


“A. I tell vou positively they were not. 

“Q. Was the amount of them shown you? 

Ma. “No: 

“OQ. And you didn’t know how much the insurance 
Was ? 

o Didn wl tell ouryesterday What f asked Mr. 
Warren the morning before I went to San Francisco, 
if he knew whether he had $250,000 with the $27,500 or 
without it? He said he didn't, and his son George said 
hie didn't, so who could tell about the insurance? 

“QO. Well, they were talking about insurance then? 

“A. They were talking about the insurance they had, 
and they didn’t know themselves. 

“OQ. Wasn't any statement given of the amount? 

“A. I told you I asked for a statement, and if it was 
possible they had allowed Mr. Harrison to pack $250,- 
000 around in his vest pocket, and had nothing to show 
ior it, and that is the day Mr. Warren turned to George, 
and asked George if he remembered any statement be- 
ing rendered to thenr that year, and George said, no; 
that for the first two years they did business with Mr. 
Harrison they did have a record, but that for that year 
they had no record. That is what they told me then. [I 
don't know what they think they told me, but that is 
what they did tell me. 

“O. Iam going to show you this “Plaintiff's Exhibit 
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96,” and ask you whether or not these documents were 
not shown you at Portland or San Francisco? 

“A. At Sam Franciscomsy cs: 

“Q. When were they shown you there? 

“A. After they had submitted their proof of loss; 
the first time I ever saw that wording was on the back 
of the proof of loss, after it was handed me by the gener- 
ai agent in San Francisco. 

COURT: Was the document copied in full and at- 
tached to the proof of loss? 

“A. I think I will go a little further, and tell you I 
never did see that document. 

Mr. CAREY (To Court) Not the signaturemijms 
just the heading. 

COURT: Am T right in understanding that that 
cover note—that the amount of insurance under that 
is the amount subscribed, and not $250,000? 

Mr. CAREY: This didn’t amount to $250,000. The 
St. Paul issued an excess policy to take up the balance. 

COURT: I mean was the information on the proof 
of loss? 

Mr. CAREY: Yes, it shows that—it shows a part of 
the $98,500. 

Mr. CAMPBELL: That covering note, as I under- 
stand is 37,500 pounds, a part of the $250,000. Mir: 
Harrison testified that the day of the fire he had sent 
and order to London to get the denominator, $250,000, 
changed to 49,500 pounds. 

Mr CAREY: They cabeled the change on the 18th 
day of August. 

COURT: That is aitemtlhe time: 
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Mi CAREY: Yes. 

Mr. CAMPBELL: The change was made before 
Mr. Harrison advised them. 

Mr. CAREY: August 18th, before there was any 
message. 

COURT: After the fire, but before the message. 

Mr. CAREY: As I] understand this, the subscribers 
to this amount, as soon as the total amount is acquired 


as much as they can of it,—it is reported. 

meek i] What | am vetting at is this: there was 
attached to the proof of loss the mere written part of that 
Cover? 

Pe. CAREY: That is all. 

COURT: Did that show in any way the amount of 
insurance that had been taken under the cover? 

mr CAREY: Yes, sir. 

Sie CAMPBELL: The cover read originally, as I 
understand it, 37,500 pounds, part of $250,000, and the 
cover notes attached to the proof of loss has the change 
made in it 6,750 pounds part of the 48,500 pounds. 

hie CAREY: That is what it is. Signature Un- 
derwriters in London; 36,750 pounds; later endorsed to 
read part of 48,500 pounds. Value $4.50 per case. 

COURT: You are reading proof of loss now? 

ii CAREY: That is proof of loss, yes. 

COURT: I was just trying to get—Mr. Jolly said 
that the first time he saw that document was when the 
proof of loss was shown him. I want to know «whether 
that document as it now is—an exact copy—was attach- 
ed to the proof of loss. 

“A. Pardon me, Judge. Do you understand that 
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ithe first time I saw this document—there was a copy 
made. 1 newersdicesee dhaae 

COURT: That document wasn't copied entirely and 
attached to the proof of loss? 

tir. Carey: “No; 

“A: What first came into my possession was the 
wording of that document on the proof of loss. 

“QO. You testified a great many times on your di- 
rect exaniunation of making a demand for those policies. 

“A. I think I demanded them every day. I think I 
made myself a nuisance around that office. 

“QO. I don't doubt you did from what I heard about 
i 

“A. I guess you find Iam the most persistent man; 
when I want a thing, I want it, and am going to have it. 

“OQ. When you used the term policy in your direct 
examination did you have reference to the policies them- 
selves, or the cover notes? 

“A. I don't know anything about cover notes, Judge. 
] deal with the printed conditions of the policy. 1 want- 
ed the policies. 

“Q. And what you were fussing about was because 
they didn’t produce these Lloyd and St Paul policies? 

“A. Because they didn't produce the policies. 1 
didn’t know what they were. I didn't know until I got 
into court. 

“Q. Didn't you know, and weren’t you advised by 
them that the policies—the marine policies were not is- 
sued and were not customarily issued until after the 


loss 2 
“A Please don’t run me into marine insurance. I 
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don't know anything about that, and don’t want to. 

“©. I asked what you were told by these people 
fit reference to the policies. 

“A. Wer. Warren in every instance told me that he 
didn't know anything about his insurance, that I would 
have to go to Mr. Harrison. 

“OQ. Now, let us come right to this particular ques- 
tion. I want an answer. 

“A. What is you question? 

“QO. That is, whether these people didn’t inform you 
that the policies were not issued— 

=. §6l tie Warrens? 

©) And that there were not policies. Hither Mar- 
rison or the Warrens, I don't know which. 

PA. Yes, sir, Harrison advised me the day before 
he left for San Francisco that he had some covers or 
something. I don't know what it was, but he had in- 
surance of some kind he could issue. 

“OQ. Yes, he told you he had covers, and told you 
the amount of it? 

oe No. 

“QO. He didn't—he didn't tell you that at Portland 
eiier ? 

“A. No, he didn’t tell me that at Portland. 

“QO. And he didn’t give you copies of the cover notes 
and show you the covers at Portland? 

“A. I never saw those covers in my life, until they 
came on the backs of the proofs of loss, after they had 
been filed by Mr. Warren and Mr. Harrison with the 
managers. I will swear to that till I am black in the 


face. 
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“Q:° And you mean that vou never even saw copies 
of it? 

“A. Prior to the filing of those proofs of loss, J 
swear most emphatically, I did not, yes, sir. 

“Q. Going back again just a moment. You say you 
were demanding those policies all the time? 

“A. “Towas. 

“Q. Eut you were informed, were you, Mr. gi 
that there were no jolicies as yet? 

“A. Mr. Harrison informed me so. 

“Q. Then why were you asking for them all the 
time as you describe? 

“A. I wanted to see the policies—wanted to see 
what conditions I was adjusting under. 

“OQ. And you wouldn't adjust this loss until you 
did see the policy? 

ee couldiot: 

“QO. Wouldn't pay any attention to the cover notes? 

“A. could not. 

“Q. Now, these insurance companies, as a matter of 
fact, paid on the cover notes, didn't they? 

“A. I don't know they have paid. 

“Q. And to this day the St. Paul hasn‘t issued any 
policy, have they? 

“A. I don’t know that. 

“Q. Don't you know the St. Paul has paid up this 


loss on just the cover notes? 
“A. I certainly do not know whether anybody hae 


paid or not. 
“QO. I want it very clear now, that you didn’t get 


any figures from Mr. Harrison at San Francisco be- 
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tore you came to Portland on the amount of the Lloyd 
or St. Paul Marine Insurance. 

“A. He told me that there was a certain amount that 
he had issued, and could issue. I won’t tell you positive- 
lv what those figures were. 

“QO: Did he give you the amount? 

“A. I think he did, yes. 

“Q. So that when you came to Portland, you really 
did have the amount of insurance? 

mx. I really did not 

“OQ. Ascertained from Mr. Harrison? 

"A. No, I really did not, because Mr. Harrison, as 
I recall, told me there was $96,000 involved in the loss, 
and Mr. Warren told me he had $250,000 insurance, 
and I have been trying from that day to this to find 
where the difference between $96,000 and $250,000 
was. If there was, it had to apply. Ii there wasn't, I 
wanted to know it, so I wanted to see the policies. 

“O. You still have that theory that there was $250,- 
000 insurance outside the— 

“A. It isn’t a theory, it is what Mr. Warren told 
me. 

“QO. In your adjustments and apportionments, you 
have figured various ways of apportioning the loss; 
some times you figure as though the $250,000 covers 
the insurance, and sometimes $250,000 plus $27,500— 

“A: And sonietimes some other way. 

“QO. Yes, sometimes some other way. 

ee [hat isright. 

“Q. You made about six different estimates? 

“A. 1 think there was about fifty-nine that I sent 
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them, less than I did make. 

“QO. You are still figuring? 

“A. No, I have quit. I would have gone to amie 
sane asylum if I had kept on figuring.” 

Testimony was offered, on behalf of plaintiff, tend- 
ing to show that according to the custom of business, 
the cover notes issued for the insurance in Underwriters 
of Liovd’s, amdiin the St. Paul Fire and Marine lige 
ance Company, Marine Department, are treated as bind- 
ing insurance between the insurers, issuing them, and 
the insured, from the date thereof, and that this insur- 
ance was paid to plaintiff before the action was begun. 

Evidence was offered, on behalf of plaintiff, show- 
ing that plaintiff had paid the premiums mentioned in 
the policy of insurance issued by defendant, and that de- 
fendant had retained said premiums and had never of- 
fered to return the same to plaintiff. 

Plaintiff also offered evidence in support of the sup- 
plemental complaint, tending to show that after action 
was begun, plaintiff had recovered certain salvage from 
the debris of the fire, and that plaintiff had thereafter 
sent letters to defendant and the other insurance com- 
panies having insurance, informing them of the same, 
and that the proceeds of the sale were applied by plain- 
tiff in reduction of the amount which it claimed against 
defendant. 

It was stipulated upon the trial that letters identical 
in form with Plaintiff's Exhibits 39, 40, 41 and 42, 
written to the National Union Fire Insurance Company, 
except as to the names of the companies addressed, were 
written and delivered to the other three defendant in- 
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surance companies, and that said Plaintiff's Exhibits 
39, 40, +1 and 42 should be used as against this defend- 
ant as though the original, written and mailed to this 
defendant, had been produced and received in evidence. 

It was stipulated upon the trial that Plaintiff's Ex- 
hibits 48 and 49 were identical in substance and form 
with Plaintiff's Exhibit 47, except that Plaintiff's Ex- 
hibits 48 and 49 were respectively written on behalf of 
the defendant company and Agricultural Fire Insurance 
Company. 

Before submitting the case to the jury the Court ruled 
that Mt. C Harrison & Company were Plaintiff's agents 
and were not agents for the Defendants. 

Testimony was introduced tending to show that in 
inarine insurance it is customary to write “cover notes” 
first and it is not customary to write policies until after 


loss. 
Wherever exhibits are referred to in this Bill of Ex- 
ceptions as “marked Exhibit -........... , etc. etc.”’ such ref- 


erence is intended to mean that such exhibits were of- 
fered and admitted and received in evidence. 

Exhibits mntioned in this Bill of Exceptions, and of- 
fered in evidence on the trial, were in words and figures 


as follows: 


[Plaintiff’s Exhibit 2714. ] 


No. of Policy 550017 Amt. of Policy, $5000.00 
PROOn OF LOSs 
—to the— 


GLOBE & RUTGERS FIRE INSURANCE 
COMPANY, OF NEW YORK. 
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BY YOUR POLICY OF INSURANCE NOR 
O17 issued at your Agency at San Francisco, Cal., 
said insurance commencing at 12 o’clock, noon, on the 
Ist day of May, 1910, and terminating at 12 o'clock, 
noon, on the Ist day of May, 1911, you insured Alas- 
ka-Portland Packers’ Association against loss and 
damage by fire, to the amount of Fife Thousand Dol- 
lars, according to the terms and conditions printed in 
said Policy, the written portion, together with a cor- 
rect copy of all endorsements, assignments and trans- 


fers, being as follows, viz: 


ALASKA PORTLAND PACKERS ASSO GES 
He IN: 


Stock in Cannery. 


$5000. On tin, tin cans, manufactured and in pro- 
cess of manufacture and on materials for 
making and finishing same; on salmon pick- 
led, frozen and or canned, packed and in pro- 
cess of packing; on mets, rope, web, jee 
twine, thread, salt, sugar, paper, lead, corks 
and lines, barrels, packing boxes, and labels 
and on all other products, materials and sup- 
plies incident to the canning, packing, freez- 
ing and pickling of, salmon; 
All while contained in the frame buildings, 
additions, sheds adjoining and communicat- 
ing, occupied as a salmon cannery, and sit- 
uate at Nushagak, Bristol Bay, Alaska, and 
or on the wharves and platforms connected 


therewith. 
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PebLiciss With 
St. Paul Fire & Marine Ins. Co.......$5000 


Agricultural Insurance Co. ........-. 3000 
Syed Dire line: (Cee 7000 
National Union Fire Ins. Co. ...... 7500 


are identical with this form. 


Permission is hereby granted to run overtime and 
at night, or cease operation entirely as the interest of 
the assured may demand, and to make additional al- 
terations and repairs without notice to this company. 


Permission granted to do lacquering in and on the 
premises, it being warranted by the assured that no 
more than one day’s supply of lacquer, benzine, naph- 
tha or other product of petroleum, except refined 
kerosene oil, shall be kept in or taken into the main 
cannery building, or other buildings within fifty (50) 
feet thereof, at any one time; that artificial lights, 
except electric lights, shall not be used in the building 
where the lacquering is being done; and that smok- 
ing or the use of open lights on the premises shall not 


be allowed. 


In event of loss, the assured to furnish one adjuster 
for all companies concerned (should they elect to send 
one), transportation and subsistance, or cost of same, 
from Seattle to and at the assured’s premises and re- 


tii. 
It is understood and agreed that the value of a 


case of salmon is $4.50, and that 48 one pound tins 
shall be taken as a case, whether lacquered, labeled 
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arid or cased or not, but in case of loss before being 
lacquered, labeled and or cased, the cost of material 
for lacquering, labeling and or casing shall be deduct- 
ed from said value in ascertaining amount of loss. 


Warranted by the assured that no tarring or oiling 
of nets be allowed within the cannery building, nor 
nets kept in the cannery building after such tarring or 
oiling is done until after such nets have been used at 
least during one fishing season. All nets kept in can- 
nery building to be hung on racks or suspended from 


the ceiling. 


WATCHMAN CLAUSE—It is understood and 
agreed that during the packing season a watch shall 
be employed by the assured to be in and upon the 
premises every night and that when the packing sea- 
son is over, one man shall be left on the premises, who 
shall have charge of same, and who shall reside in or 
near the above described premises; 


It is understood that the within described cannery 
is known as the Alaska Portland Packers Associa- 
tion’s Cannery. 


OTHER CONCURRENT INSURANCE Fiek® 
MIT TE BIO: 


This slip is attached to and made a part of policy 
No. 550017 Issued by Globe & Rutgers Fire Insur- 
ance Company, of New York, To the Alaska Portland 
Packers’ Association. 


Loss, if any, payable to assured. 
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The total Insurance, whether valid or not, on said 
Property, or any part thereof, at the time of the fire, 
including the above mentioned Policy, was One Hun- 
dred Fifty-two Thousand One Hundred Forty-one 
and 9/100 Dollars and no more. See apportionment 
sheet, or schedule of other insurance, hereto attach- 


ed. 


(Note.—In schedule of other Insurance, give the 
name of each Company, date and expiration of Policy, 
rate of premium and the entire written portion of 
each Policy and all assignments, endorsements or 


transfers thereon.) 


A fire occurred on the 10th day of August, A. D., 
1910, at about the hour of 4 o’clock A. M., by which 
the property insured was destroyed, or damaged, as 
herein set forth, and which originated as follows: 


from cause unknown. 


The Cash Value of each specified subject thus sit- 
uated and insured under the aforesaid Policies at the 
time of loss, the Loss and Damage by said fire on the 
same, for which claim is hereby made, the Total In- 
surance, the Total Claim for loss under the Entire 
Insurance, and the insurance and claim Under this 
Policy, are as follows: 


Total Insurance Claim 
Total Total Loss Total Claim under under 
Property Sound Value and damage Insurance under this ‘ this 
Insurance Policy Policy 
Supplies &ce. 21,659.09 21,659.09 21,659.09 21,659.09 
Salmon ...... 130,482.00 125,610.44 130,482.00 125,610.44 5,000.00 4,960.36 


Totals ....$152,141.09 $147,269.53 $152,141.09 $147.269.53 $5,000.00 $4,960.36 
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And the insured claims of and agrees to accept 
from the above named INSURANCE COMPANY, 
by reason of said loss, damage and Policy of Insur- 
ance, the sum of Four Thousand Nine Hundred and 
Sixty 36/100 ($4950.36) Dollars, in full satisfaction of 
all ability under szid Policy, for said loss and dame 
age. 

The property so insured, and on which this claim 


for loss is made, was owned at the time of fire as fol- 
lows: By insured $ all; Held in trust or on commis- 


sion, for none, and no other person or persons have 
ate @lewto or interest therein. 

At the time of the fire, the title of insured to the 
ground on which the building described in the Policy 
otam@caemas: that Of... ee (State if lease- 
hold or fee simple.) 

(Note.—This need not be stated if Insurance was 
only on contents of building.) 

The property insured was incumbered as follows: 
none. 

No assignment, or transfer, or incumbrance,)6r 
change of ownership or occupancy of the property 
described has been made since the issue of said pol- 
icy, except as follows: none. 

The building insured, or containing said property 
was occupied in its several parts by the parties here- 
inafter named, and for the following purposes, to wit: 
as a salmon cannery and for no other purpose what- 
even 

The Total Value of Property saved is $4871.56, as 
per statement attached hereto, marked Schedule B. 
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The said fire did not originate by any act, design 
or procurement on the part of the insured, nor on the 
part of any one having any interest in the property 
insured, or in the said Policy of Insurance; nor in 
consequence of any fraud or evil practice done or sut- 
fered by said insured; nothing has been done by or 
with the privity or consent of the insured to violate 
the conditions of the policy, or to render it void; and 
no articles are mentioned herein but such as were in 
the building damaged or destroyed, and belonging to 
and in the possession of the said insured at the time 
of the said fire; no property saved has been in any 
manner concealed, and no attempt to deceive the said 
company as to the extent of said loss or otherwise has 
in any manner been made. Any other information 
that may be required will be furnished on call and con- 


sidered a portion of these proofs. 


It is furthermore understood and agreed that all 
bills, invoices, schedules and statements made by the 
insured and attached to this Proof of Loss are to be 
incorporated into this proof and are hereby duly 


sworn to and made a part hereof. 


It is hereby agreed that neither the furnishing of 
this blank and the filling out of the same by the ad- 
juster, or any agent of the said Insurance Company, 
nor the action taken by said Insurance Company to 
investigate the amount of loss and damage, .nor the 
acceptance of this statement by the said Insurance 
Company on showing made as of date hereof, as 
above stated, shall be claimed to be any waiver of the 


342 Globe & Rutgers Fire Insurance Co. 


provisions of this sworn statement or of the condi- 
tions of said policy, which are hereby re-affirmed as 
conditions precedent to the payment of the loss; and 
further, that there can be no waiver of the provisions 
of this agreement or of the conditions of said policy, 
otherwise than in writing, signed by a duly authoriz- 
ed agent of said Insurance Company. 

Witness my hand at San Francisco, Cal., this 30th 
demmot September, 1910. 


ALASKA-PORTLAND PACKERS’ ASSOCE® 
See CORPOKATION: 
Frank M. Warren, 
President, duly authorized. 


Personally appeared Frank M. Warren, signer of 
the foregoing statement who made solemn oath to 
the truth of the same, and that no material tactms 
withheld that the said Insurance Company should be 
advised of, before me, this 30th day of September. 
1910. 

fecal. | ANNE FF. HAStig 

Notary Public in and for the City and County of 
Sane iancisco, State on Calmonnia: 


343 
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Copa 
CID) OP Pont LAN 

County ot Maltniomelporire olm@resou——ss. 

I, GEO. A. WARREN, being first duly sworn, de- 
pose and say: lama Stockholder of the Alaska Port- 
land Packers’ Association. I was at Nushigak, Bris- 
tol Bay, Alaska, during the canning season of 1910, 
inspecting the work of canning salmon, and state 
that in the early morning of August 10th about four 
A. M., a fire was reported by some Chinamen to7omr 
superintendent, and as soon as he saw the fire, the 
front end of the cannery building was in flames. The 
fire spread so rapidly that it was impossible to do 
anything at ail to check its progress, and also impos- 
sible to get in to save any of the salmon. The build- 
ing and all of its contents of salmon, materials and 
supplies, together with the boiler and engine house, 
net house and their contents and wharf were burned 
and became a total loss. No salinon remained sound. 
the origi of the fire could not be ascertained) ) ae 
number of cases packed for the season amounted to 
52,402 cases, and there had been loaded on the ship, 
including several barges which had been laden the 
day before, but which had not yet been towed to the 
ship nor laden thereon, amounted to 23,406 cases, and 
there were burned in the cannery 28,996 cases amount- 
ing to a total insured value of $130,482, less a credit 
of $4871.56, which we give to the underwriters be- 
cause certain cans having been sealed had not been 
lacquered nor labeled nor cased. 

(siened ) GEO. A. WARREN, [Seam 
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Subscribed and sworn to before me, this 23rd day 
Mieoept., 1910. 
(Signed) CURTISSARGENE, [Seal] 
pretry Publiein and for the City of Portland, 
County of Multnomah, State of Oregon. 
pe ORY OF CANNERY SUPPEIES 


PN 

Pamitary Cans, 105504 ............ GMOS $ 1,740.81 
@idimary Cans, 451200 ............ @ 15.024 5,876.42 
451,200 Tops—170 boxes 

ee 20 270/440 .__... a ceeecnceeeee (@ 4.279 1,882.76 
Meme 2 ONS -.22-..-..-ececeeeeeee ence (@ 44.00 88.00 
"CS 6) 0561 6 eee an (@ 14.025 512898 
eeaa lops, 9000 -..........2...-4... @  .0275 247.50 
Meo Lubricating Oil ................ 14.71 
iipewand Fittings ....................... 104.24 
etmancaiid FLOSe:s...2......--.-.---------- 124.57 
MMM PONS cee. eteseeeesece ones @ OS 93.50 
|S SR Cia aaa ere @ 6.05 S025 
Meee OO tOMS 2... ceeeececeeeeceeeeee @ “S25 825.00 
Meeiun) Caustic Soda .................. Qo hZ 
memmoo Pies 6600 Ibs ................ @ 363¢ 2,00 5.00) 
Ret 740) 1S. ...-.-.--eeeoe-eeeeeeenees @ 5.44 402.56 
CTS) 165 0a 62.66 
mecine Line 610 ibs. ..............--.c.c-cccececeeeees 160.93 
Mumm OS WS... -.coeceaccceesccencreeeeeeeteeneee ees 138.68 
MENS oceans ck scenes oe-neencdneategienstacteses 115.50 
1 ON GUSTS Sea ee 1,742.41 
avs CCL | SSE: oe 198.00 
Meerimietive 700) IDS, ............-..2ceccerencecececeeeeeeee 137.47 


1S DOU TEC RSA S18] De ee 68.20 
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Coal Ow220'Gals, 2. ee. 26.62 
2 ORMNS 4.-c..c er eee 22.00 
$21,659.09 


SPATE OF OREGON 
County of Multnomah 


Sisk 


I, FRANK M. WARREN, being first duly sworn, 
depose and say that Iam President of the Alaska- 
Portland Packers’ Association, and that the above is 
as near an accurate inventory as can be made of the 
supplies burned in the cannery of the Alaska-Port- 
land Packers’ Association at Nushagak, Alaska, on 
August 10th, 1910, and that the same were a total loss 
except that there may be in the marsh some melted 
tin, lead, copper and or zinc, but the same cannot be 


used in our business. 


(Signed) FRANK M. WARREN, [Seam 


Subscribed to and sworn to before me this 24th day 


of September, 1910. 
(Signed) CURTIS SARGENT, Siem 


Notary Public for State of Oregon. 
SALVAGE ROMS EViON: 


MvseeOs leabels @ Ie pei $1,161908 
eee Boxes $14.025¢0 ee 3, 00Gi2s 

AB bls \acquei 52@ i Omeee ee 105.60 

3 Drums Naphtha 330 gals. @13./5c “4ogse 

4 Drums Oil 440 gals. @ 12.01c.......... 53.24 


$4,971.56 
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Slater OF OREGON, 

County of Multnomah—ss. 

I, Frank M. Warren, being first duly sworn, depose 
aiid say that I am President of the Alaska Portland 
Packers’ Association, a corporation operating a sal- 
mon cannery at Nushagak, Alaska, and that out of the 
total pack of salmon of 52402 cases, about as near as 
fan be estimated, cans equal to 25000 cases had not 
been put in the cases at the time of the fire on August 
me i910, and therefore not entirely completed and 
that a portion of these cans, which although all com- 
pletely sealed, had not been lacquered and had not 
been labeled, and that the materials described above 
were sufficient to fully complete the same. 

(Signed) FRANK M. WARREN, [Seal.] 

Subscribed and sworn to before me this 24th day of 
September, 1910. 

@siomed ) CURTIS SARGENT) |Seall] 
Notary Public for State of Oregon. 
London, May 9, 1910. 

This is to certify that insurance has been opened 
with the undersigned underwriters and that policies 
will be put forward as interest may appear per “Ber- 
lin” on Salmon warranted free from particular aver- 
age unless the vessel be stranded sunk burnt on fire 
or in collision, etc. from Cannery on Bristol Bay to 
Pacific Coast at 214%. Interest on deck held covered 
at double premium. Including fire risk from mid- 
night of date of sealing of tins or barrels at 1|8 per 
Sreper month, but not exceeding 90 days Part of 
$250,000. Warranted free from capture, seizure and 
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detention and the consequence of any attempt themeam 
piracy and barratry excepted and other consequences 
of hostilities. 

Signature underwriters in London, £36750; later 
endorsed to read: Part of £48500; value $450%nes 
case. 

This on risks in cannery in London under above 
cover $98,015. 
San Francisco, May 15) 191 

It is understood and agreed that this cover attaches 
to salmon only as per face hereof, the amount of risk 
at the time of loss or otherwise to be determined in 
the following manner: 

Ist. Underwriters in London im the amon 
L36.750—$177.135, cover 177.135|250.000ths of the 
gross value at $4.50 per case and $8.00 per barrel on 
all salmon on the cannery premises. 

2nd. Underwriters in the amount of $27.500. as 
follows: Globe & Rutgers, $5,000., Svea, $7.000., Ag- 
ricultural, $3,000., National Union, $7.500:., St. Pause 
$5.000., cover all supplies remaining ex “BERLIN,” 
out of shipment in the amount of $76.009, season of 
1910. 

3rd. Such portions of policies of the Globe & Rut- 
gers, $5.000., Svea, $7.000., Agricultural, $3.000., Mae 
tional Union, $7,500., St. Paul, $5,000., as are not re- 
quired to cover supplies as per paragraph two, are to 
attach to salmon in cases and or barrels, valued at 
$4.50 per case and $8.00 per barrel. 

4th. Aftér deducting the value of all salmongae 
would be covered by the intended interpretation of 
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paragraphs one and three, from the gross value of all 
salmon on the cannery premises, the remainder of 
such value of salmon in cases and or barrels, valued 
at $4.50 per case and $8.00 per barrel, shall be covered 
by this insurance, not exceeding the sum of 45.165. 

irate i per cent. 

This on risks in cannery in St. Paul Fire & Marine 
Ins. Co., under this cover $26626.04. 


miry OF PORTLAND, 
County of Multnomah, State of Oregon—ss. 


feGiO. A. WARREN, being first duly sworn, de- 
pose and say: Lama Stockholder of the Alaska Port- 
land Packers’ Association. I was at Nushigak, Bris- 
tol Bay, Alaska, during the canning season of 1910, 
inspecting the work of canning salmon, and state that 
in the early morning of August 10th about four A. M., 
a fire was reported by some Chinamen to our superin- 
tendent, and as soon as he saw the fire, the front end 
of the cannery building was in flames. The fire 
spread so rapidly that it was impossible to do any- 
thing at all to check its progress, and also impossible 
to get in to save any of the salmon. The building and 
all of its contents of salmon, materials and supplies, 
together with the boiler and engine house, net house 
and their contents and wharf were burned and be- 
fe a total loss. No salmon remained sound. The 
origin of the fire could not be ascertained. The num- 
ber of cases packed for the season amounted to 52.402 
cases, and there had been loaded on the ship, includ- 
ing several barges which had been laden the day be- 
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fore, but which had not yet been towed to the ship 
nor laden thereon, amounted to 23406 cases, and there 
were burned in the cannery 28996 cases amounting to 
a total insured value of $130,482., less a credit of $4,- 
871.56, which we give to the underwriters because 
certain cans having been sealed had not been lacquer- 
ed nor labeled nor cased. 
(Signed) GEO. A. WARREN, [Seaim 
Subscribed and sworn to before me, this 23rd day 
Cieecept, 1 ORO: 
(Signed) CURTIS SARGENT, (Saami 
Notary Public in and for the City of Portland, 
County of Multnomah, State of Oregon. 


INVENTORY OF CANNERY SUPERS. 


BURN TE, 

Sameary Cans, 105504 2.1.8 (1 $16.50 $ 1,740.81 
Ordmeanry Cans, 451200 .........., (@ 15.024 5,876.42 
451200 Tops—170 boxes 

Mes 20 270/440 coccceiscecoes @ 4.279 1,882.76 
Gliice2 LOS ......-..cc.0-ccanseee @ 44.00 88.00 
ieeses SO500 .........2-000-e ee @ 14.025 5, 12enee 
idea’ Pops, 9000 _... @e 0275 247.50 
[Ppisimeubricating Oller. 14.71 
Biperid Fittings _......2ceee 104.24 
perme amd Hose .......2228.) 124.57 
Sm O1S -............2:. eee @ 9.35 030 
Same OiS ............-.1.2 eee @ 6.05 30s 
(remmNOORLOn'S .............. eee @ 8.25 825.00 
1 Witimeeeaistic Sodm@. 2a 32a 


TWimGotiies 6600 lbs a @ 36.3c 2,395.60 
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Rete 74100 VS. ....---:.-.-..------.s00-- @ 5.44 402.56 
CE TIE SSS ae ec 62.66 
Be emer NDS. oa ae... sce-censacerebeneesetenevere 160.93 
S10) TOS) IDSs 22 ener seen ee erence 138.68 
SIC. 1) 51 Se cee 115.50 
Nits G02 ease 1,742.41 
MOCO eo. o eee cesacseesecvesenscecennsseesceectes 198.00 
Memraemaine /OU) 1S. ....-..-.---...2--eeneseneecneeeoe-steee 137.47 
© Sie 2) 1S ssa, Sanne nennee ornare oe eee ec 68.20 
m2) as i. 2 ence eet ens 26.62 
STS SR 2 ee oe ne 22.00 

2 oso o 


STATE OF OREGON, 
County of Multnomah—ss. 


I, Frank M. Warren, being first duly sworn, de- 
pose and say that I am President of the Alaska Port- 
Jand Packers’ Association, and that the above is as 
near an accurate inventory as can be made of the sup- 
plies burned in the cannery of the Alaska Portland 
Packers’ Association at Nushagak, Alaska, on August 
10th, 1910, and that the same were a total loss except 
that there may be in the marsh some melted tin, lead, 
copper or zinc, but the same cannot be used in 


our business. 


(Signed) FRANK M. WARREN, [Seal.] 


Subscribed to and sworn to before me this 24th day 
of September, 1910. 

(Signed) CURTIS SARGENT, [Seale] 

Notary Public for State of Oregon. 
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1171608 Labels @POSc cate... 9 $1, 16ia2 
25000 Bomeés |4@R5c ye 8 3, 50GiZzs 
4 Bbhlis. Lacquer S200 ...........:.........- 105.60 

3 Drums Naphtha 330 gals. @ 13./5c 435m 

4 Drums Oil 440 gals. @ 12.01 c .......... 53.24 
$4,871.56 


SATE OF OREGON! 
County of Multnomah 


Sok 


I, Frank M. Warren, being first duly swormyg@es 
pose and say that Iam President of the Alaska Port- 
land Packers’ Association, a corporation operating a 
salmon cannery at Nushagak, Alaska, and that out of 
the total pack of salmon of 52402 cases, about as near 
as can be estimated, cans equal to 25000 cases had not 
been put in the cases at the time of the fire on August 
10, 1910, and therefore not entirely completed and 
that a portion of these cans, which although all com- 
pletely sealed, had not been lacquered and had not 
been labeled, and that the materials described above 
were sufficient to fully complete the same. 

(Signed) FRANK M. WARREN, [Seal.] 

Subscribed and sworn to before me this 24th day of 
September, 1910. 

(Signed) CURTIS SARGENT, seam 

Notary Public for State of Oregon. 
[Endorsement on Back]: Claim No. 27%, Prooi 
of Loss, Globe & Rut@ers Fire Insurance Co.gg@ 
New York. Insured Alaska-Portland Packers’ 
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Association, Agency San Francisco, Cal. Policy 
No. 550017; Amount of Policy $5000.00; Amount 
claimed $4960.36; Amount awarded §.................. : 
Date of fire, August 10th, 1910; Proofs received 
ote e eee pele ibe MOT eyacy MEI s:..2cac--c-- eee 
ACTS 


iledsjan. 11,1912. 


A. M. CANNON, 
Giese Uses. District Court, 


[Plaintiff's Exhibit 32.] 


Sane Praneiseo, Call Oct. ist, 1910: 
Mr. Frank M. Warren, President, 
Padcka Fottland Packers’ Assn., Inc, 
Pane rancisco, Cal. 


BOS> AT NUSHAGAK AAS A 


Dear Sir :— 

Your favor of Sept. 30th, 1910, enclosing what per- 
port to be Proofs of Loss to the several Companies 
in interest, have been received by the Companies 
herein designated, and the papers in connection with 
such claim have been referred to me for examination 


and reply. 
mearAL INSUR- I note representation of total 
Pane FE. insurance, whether valid or not, 


on said property at time of fire, 
as being, One Hundred, Fifty- 
two Thousand, One Hundred 
Forty-one and 9/100 Dollars, 
on stock and supplies. 


354 Globe & Rutgers Fire Insurance Co. 


UNDESCRIBED 


are accredited with “Open 


UNDERWRITERS Cover” on Salmon only, “From 


IN LONDON 


St, PAUL Bata 
NS. CO: 


APPORTION- 
MENT. 


midnight of date of sealing of 
tins or barrels, not exceeding 


90 days, part of $250.000.” 


Open cover, on salmon only, 
$26,626.04 (as apportioned) 
from reading of form attached, 
this cover seems to provide for 
Lloyds insurance of 177.135)|- 
250.000. 

Stock Companies poli 


1c1eS Of «25. $27.500 

St. Paul Ee ieee 
NOt sexe cece eens 45.156 
$322.665 


Total insurance provid- 


edits... ae $322,663 


Is based on the wording of 
the covers, and specific con- 
tract with the St. Paul FG 
I. Co., of which the stock com- 
panies have not before been ad- 
vised as this is a loss of stock 
and supplies on land, it would 
seem just to ascertain the stat- 
us of the several contracts as 
related to the purely fire insur- 
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Se LOCK 
SURED. 


ance contracts, this can only be 
determined by the contracts as 
made with the insured corpor- 
ation, and i order tonpas: 
judgment on such contracts, 
you are requested to comply 
with policy conditions requir- 


ii — 


“Shall produce for examina- 
tion all books of account, bills, 
invoices and other vouchers * * 

* at such reasonable place as 


may be designated. 


Kindly present all contracts 
of insurance or covers referring 
to stock or supplies for which 
claim is presented in so called 
proofs of loss, at the office of 
E. J. Jolly, Room 606 Royal 
Building, San Francisco, Cal., 
at the hour on 10°30 A, Mon 
Tuesday, October 4th, 1910, 
for examination and to permit 
extracts and copies thereof to 
be made as provided by policy 
conditions. 


Policy wording contemplates 
cover of stock and supplies in 
the frame building, additions, 
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SOG aN OF 
DESTROYED. 


APPORTION- 
MiNi OF 
Syl, GIO 


sheds adjoining and communti- 
cating occupied as a salmon 


cannery. 


Evidence submitted indicates 
Hanging line, Trap Web, and 
Gill Nets in the net house, 
which did not adjoin and coim- 
municate with the described 


salmon cannery. 


Claim presented for total loss 
of lead, copper, zinc, caustic 
soda, coal, tin, pipe and fittings 
and other non-destructible sup- 
plies, and extras, and for belt- 
ing and hose usually insured 
with the machinery item of pol- 
icies, must be questioned, and 
satisfactory evidence presented 
that effort was made to recover 
or save such described prop- 
erty at or aiter the fire? ona: 
total distruction of the values 
as presented. 


There is no evidence attach- 
ed to so called proofs that cov- 
ers issued, provide for partici- 
pation in salvage, and the evi- 
dence of supplies saved is not 
sufficient. 
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en LVAGE. 


EXAMINATION. 


There is no allowance for 
salvage although there is at- 
tached to so called Proofs, a 
statement of supplies saved, it 
is not stated whether such sup- 
plies were removed from the 
burning building, or were 
stored in other buildings or lo- 
cations on the property. 


In order to set forth all of 
the facts pertinent to the claim 
for loss, you are requested, as 
provided in policy, to present 
yourself at the office of E. J. 
Jolly, Room 606 Royal Build- 
ing, San Francisco, Cal., on 
Tuesday morning, October 4th, 
1910, at the hour of 10:30 A. 
M., to comply with require- 
ment of policies as follows: 

“And submit to examination 
under oath by any _ person 
named by this company.” 

Respectfully submitted, 
Pale [OLLY, 
Adjuster. 


Authorized by, and acting for 


National Union Fire Insurance Co., 


Wm. A. Drennan, Mgr. 


Svea Insurance Company, 
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Globe & Rutgers Fire Insurance Co., 
Agricultural Insurance Company, 
St. Paul F. & M. Insurance Co., 
Edward Brown & Sons, General Agents. 
Filed janmeligeOiz: 
A. M. CANNON, 
Clerk U. S. District Comims 


[Plaintiff's Exhibit 33. ] 
Received Oct. 7, 1910. | 
IMO CPO SG See ee 
Edwd. Brown & Sons. 
San Francisco, October 6, 1910. 
Globe & Rutgers Fire Insurance Co., 
San Francisco. 
Dear Sirs: 
LOSS AT NUSHAGAK, ALASKA, AUG, 10) 190m 
YOUR POLIC YSNOe =. Gu 
Referring to questions written by Mr. E. J. Jolly, 
your adjuster, and approved by your Messrs. Edward 
Brown & Sons, | beg to say seriatum: 
mew | NSURANCE: 
I had arranged with my broker for a total of $250,- 
000. 
UNDERWITERS IN LONDON: 


The original open cover signed by the Underwriters 
has been produced and exhibited to and examined by 
your Mr. Jolly. As to what it covers it speaks for 
atecle 
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ST. PAUL FIRE MARINE INSURANCE CO.: 


The original open cover in this company has been 
produced and exhibited to and inspected by your Mr. 
Jolly and as to what it covers it speaks for itself. 


APPORTIONMENT: 

I feel that I am not competent to discuss this ques- 
tion, but to the mind of a layman, whose intent and 
agreement was to insure and pay premium on 100 
per cent and no more, an assured should not suffer 
loss because of disagreement as to how loss should he 
apportioned between underwriters when it is ad- 
mitted by you that the policies in question all cover 
property on which loss is claimed—there must be in- 
surance law clearly defined somewhere which will 
give assured proper remedy against each underwrit- 


Elle 


emOCK INSURED: 

I note what you say your policy contemplated, but, 
aside from what it may have contemplated, it also 
states—‘‘and or on the wharves and platforms con- 
nected therewith.” J have never claimed that all the 
articles mentioned as lost were in the main building, 
but have stated to you specifically that several items 
were in the net house, which has been further affirmed 
by telegrams to me, the originals of which have been 
given to your Mr. Jolly and copies are herewith at- 
tached, and whether the articles were in the cannery 
proper, boiler house, engine house, net house or at any 
point on the wharves or platforms, I claim the loss 
because it is covered by your policy. 
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I do not admit the signification which this topic 
conveys, but merely follow Mr. Jolly’s letter for the 
purpose of answer. As far as ] am advised, every 
item for which loss has been claimed is a total loss 
to me. There may be some value remaining in the 
marsh out of the lead, copper, zinc and tin, but there 
is no value in either of these articles for my purpose 
or any value any further than some price which I 
might secure for whatever may remain after I have 
incurred the expense of getting it out and bringing it 
down and selling it! but for my own use it is quite 1m- 
possible for me to do anything with it, even though 
it were given to me. Our ship was kept at the can- 
nery several days after the fire, largely for the pur- 
pose of ascertaining the condition of things as they 
remained and after the ship left two men were left 
in charge with instructions to employ native labor at 
@davoraple time and clear away debris. 


AePORIIONMENT OF SAVAGE: 


This is another technical question upon which I do 
not profess to be expert, but it would appear toa lay- 
man that if an insurance company or any underwrit- 
er was interested in a piece of property from which 
something was saved or against which there was a 
proper credit that if not as a matter of law, certainly 
as a matter of justice, the insurer ought to be entitled 
to his proper proportion of what was saved. 

As to the evidence that you mention under this 
topic: We have stated the number of cases that were 
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still required, the number of labels that were still re- 
quired and the amount of lacquer and oil required in 
order to complete all those cans and fully case them. 
Ii there is any further evidence that you could think 
possible for us to furnish, and you will kindly name ite 
IT shall try to see that you get it. 


ey AGE: 

T note your remarks under this heading, and beg 
to say that the statement attached to my proof dis- 
tinctly showed what it was for, viz:—that it was the 
boxes and the labels and the lacquer and the oil nec- 
essary to complete the salmon tor which claim had 
been made valued at $4.50 per case, and that state- 
ment was not a statement of supplies saved from the 
fire or removed from the buildings, as there were no 
supplies saved or removed from either of the build- 
ings burned. 

EXAMINATION: 

Upon the call of your Mr. Jolly I mpeateds avathic 
place and minute on the day requested by him and 
carried all invoices, policies, books and other evidence 
required by him and submitted the same and answer- 
ed his questions, except I could not and cannot now 
name the value, if any, remaining in the Zine lead, 
copper and tin; for my use they are worth nothing. 

Fortunately, the salmon burned is valued in the 
policies. It appears that there is some question as to 
the value of the supplies and materials burned and 
in order that these questions may be removed and 
doubts resolved, I hereby call for an appraisement on 
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all those articles other than the salmon and name Mr. 

J. P. Treanor as my representative and beg that you 

will name yours immediately so that the entire mat- 

ter may be determined at once. 

Yours#very truly, 
ALASRA=PORTIAD PACKERS ASSae 

FMWIEM By Frank MM. Wasnem 

President. 


THE WESTERN UNION TELEGRAPH G@ 
Incorporated 
24,000 Offices in America. 
Cable Service to All the World, 
ROBERT C. CLOWikae 


President and General Manager. 


Receivers No. | Time Filed. | Check 
SEND the following message subject to the terms 
om back hereof, which are hereby aerecdata: 
579 po. ss. 35. rush 
Portland, Ogn. Oct. 4-10. 
Prank Wl. Warren, 

Gare Palace Hoteltoanmirancicee Cal: 

Thirty seven hundred twelve cases on barges at 
time of fire. Net house was built on same wharf as 
net racks. Hanging line and floats were in net house. 
Trap web was on net rack. 
sae GEO, A. WARK? 

—Read the Notice and Agreement on Back.— 

THE WESTERN UNION TELEGRAPH CG 

Incorporated 
24,000 Offices in America. 
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Cable Service to All the World. 
ROBERT C. CLOWRY, 


President and General Manager. 


Receiver's No. | Time Filed. | Check 
SEND the following message subject to the terms 
on back hereof, which are hereby agreed to. 
AeeO.FO. 33 
Portland, Ore. Oct. 5th, 1910. 
B, M. Warren, 
Gare Palace Hotel, 
Same rancisco, Cal. 

Belting seventy four dollars thirty eight cents hose 
fifty dollars nineteen cents. Wharf and net racks 
connected by continuous wharf to main cannery at 
Boiler room and by elevated roadway to front door. 

GEO. A. WARREN. 


—Read the Notice and Agreement on Back.— 


tiie WESTERN UNION TELEGRAPH CoO. 
Incorporated 
24,000 Offices in America. 
Cable Service to All the World. 
ROBER [eeReLOwk Y, 


President and General Manager. 


Receiver’s No. | Time Filed. | Check 
SEND the following message subject to the terms 

on back hereof, which are hereby agreed to. 
em ©. CA........00.--- 6 
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Portland, Ore. Oct. 3th, 191 
Mr. F. M. Warren, 
Palace Hotel) Sanmiran., @alit. 
Lead line was in net house. 
GEO. A. WARRER® 
1210. PM. 
—Read the Notice and Agreement on Back.— 
He ileceoes mal 1) LOZ. 
A. M. CANNON, 
Clerk U. S. District Comias 


[Plaintiff’s Exhibit 34.] 


Residence Phone Piedmont 626 Office Phone 

Residence 502 Vernon St., Douglas 4916 

Omlanrd; Cal. San Franciscom@ar 
E. J. JOLLY 


General Adjuster and Accountant 
Royal Insurance Bldg. 
San Fremeiseo, Califenmia 
San Francisco, Oct. 6th io 
Wr. Frank M. Warren, 
Palace Hotel, 

San il rancisee: 
(ear Sir: 

Since received telegrams, and other importamtidags 
from Broker Harrison, I have had the second meet- 
ing of the Managers of the Companies in interest, and 
am submitting you the enclosed affidavit, touching 
the vital points in question, which you will kindly 
complete, and I will thank you if convenient to meet 
me in my office, in the Royal Building at 10 o’clock 
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tomorrow, Friday, October 7th, and greatly oblige. 
Yours very truly, 
EB. J. [Omen 
Adjuster. 
failed Jan. 11, 1912. 
A. M. CANNON, 
Clemne U.S. Distmet Court. 


[Plaintiff's Exhibit 35. ] 


STATEMENT OF FRANK M. WARREN. 
iny & County of San Francisco, 


State of California—ss. 

Frank M. Warren, being first duly sworn, deposes 
and says :— 

That he is the President of the “Alaska-Portland 
Packers’ Association, Incorporated, of Portland, Ore- 
gon, that he is the signer of certain documents pur- 
porting to be proofs of loss as required by the policies 
of certain insurance companies under which claim for 
loss is made for the destruction of certain property 
at Nushagak, Alaska, owned by the before mentioned 
Alaska-Portland Packers’ Association, Incorporated, 
and that he is familiar with the evidence as set forth 
in the described so called proofs of loss, and that the 
answers as made to questions following, are correct 
to the best of his knowledge, and beltef:— 

©. Are you aware that the forms attached to so 
called proofs of loss, and the forms attached to poli- 
cies in your possession do not agree as to the wording 
Sm policies,and that they differ im the particular, that 
the forms attached to proofs are made to cover build- 
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ing, and attached to policies are singular in cover, and 
describes the salmon cannery building, additions &c, 
only, this makes a material difference in adjustment 
of loss, and you are requested to state your under- 
standing of the cover as set forth in forms attached 
to policies issued. 

A. The letter “s” should be eliminated from tie 
form marked “A’*’, so that the correct reading will be 
building and not buildings. 

©. Is it your understanding that all of the mets 
were stored in the net house, detached from thera 
nery building, (as shown in photograph designated 
“Exhibit A”) and that none of the nets, hanging lines, 
trap web or floats were stored in the cannery build- 
ing proper. 

A. Ihave no personal knowledge as to where the 
goods were stored. The affidavits attached to Prooi 
of Loss and telegrams handed to you since furnish the 
best ewidence I have. 

QO. Are you advised as to whether search was made 
in the debris for tin, lead, zinc, and copper for wires 
claim is made as a total loss, to ascertain 1f Stem 
metals were melted, or still in pigs, or if melted, were 
run together, or are susceptible of being separated 
and remelted and remoulded for use. 

A. Ido not know just what search or examination 
was made—lI was not present. 

QO. Are you advised whether supplies for whiem 
claim is made, were all contained in the cannery build- 
ing destroyed, or were some of the described supplies 
contained in other buildings on the premises? 
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A. The affidavits attached to the Proof of Loss 
and the original telegrams handed to you yesterday is 
the best evidence that I can give. 

‘QO. If such described supplies were in other build- 
ings or locations on premises, were they made a part 
of inventory presented and attached to so called 
proofs of loss? 

A. Ihave no personal knowledge other than what 
has been told to me, which is pretty fully described 
in the affidavit attached to the Proofs of Loss and in 
the telegrams handed to you yesterday. 

QO. What is the amount claimed by you as the loss 
and damage to supplies contained in described can- 
nery building, not removed prior to or after the fire? 

A. The amount stated in Proof of Loss which I 
have served upon each respective company plus the 
amount of any amendments to such proof as I may 
me. 

©. What is the amount allowed by you as the 
value of supplies not destroyed, removed from the de- 
scribed cannery building. 

A. Ihave been advised that no property whatever 
was removed from either building burned. 

Q. What is the amount allowed by you as the val- 
ue of supplies contained in other buildings on prem- 
ises? 

A. Adjuster claims that, policies only cover sup- 
plies in cannery building, if that is correct, under- 
writers are entitled to no allowance for supplies in 
other buildings. 

Q. There is no allowance for salvage although 
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there is attached to so called proofs, a statement of 
supplies saved, it is not stated whether such supplies 
were removed from the burning building, oreiyere 
stored in other buildings or locations on the prop- 
ently. 

A. Salvage shown is value of supplies necessary to 
complete packing of salmon and these were also 
burned and are claimed under policies covering on 
supplies. 

©. What were the number of cases packed, com- 
pletely cased, after midnight in cannery, at date of 
fier : 

A. Ido not know personally. 

©. What were the number of cases packed and on 
barges, lying at wharf at time of fire. 

A. Idonot know personally. 

‘Q. What were the number of cases packed, and 
Gmecimip Berlin , at tine ot tine? 

A. Ido not know personally. 

©. What were the number of cases of packed sal- 
mon delivered ex ship “Berlin” at Portland? 

A. Idonot know personally, but it was represent- 
ed to me 23,406 cases. 

©. What was the value of supplies necessary to 
complete lacquering, labeling, and casing of uncom- 
pleted cases of salmon for which claim is made of 
the twenty eight thousand, nine hundred and ninety 
six cases claimed destroyed by fire? 

A, It iserepresented to imes$4,87 1.56) 

©. In what condition was such portion of the pack 
as was Mot complete im cases at time of fire? 
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A. Ido not know personally. 

QO. What portion of supplies claimed in statement 
attached to so called proofs of loss was in Net House 
building at time of fire? 

A. I donot know personally. 

Q. In charging the value to cans, made up, have 
you not included the cost to you of tin in sheets, and 
if you have so charged full sheets, would not not in- 
clude the two tons of chips from such tin for which 
an additional charge is made of eighty-eight dollars? 

A. I did not personally make the investigation, 
but it is reported to me that the cans charged for 
were cans actually made and that the chips charged 
for are chips actually on hand which were purchased 
in Portland and shipped north in the Spring. 

Q. What is the value of belting in stock state- 
ment? 

A. Ido not know personally. 


What is the value of hose, in stock statement? 


I do not know personally. 


Oro 


Is Net house located as per map made by your 
superintendent, Mr. Daly, after the fire, and as shown 
in photograph, designated, exhibit “A”? 

A. Ido not know personally—I never have seen 
the Cannery myself. 

Q. Since receiving telegram from George A. War- 
ren will you now answer directly, was the net house 
adjoining and communicating with the cannery 
building, or any addition attached to said cannery 


building? 
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A. Personally I do not know, never having seen 
the building. 

Q. Was the piatform on which net racks were lo- 
cated used as a wharf? 

A. Personally I do not know. 

©. Is it not a fact that no wharf on the premises 
was destroyed by fire? 

A. Personally I do not know. 

Q. Was it your instruction to Broker Harrison, 
either orally or in writing to insure all the buildings, 
wharves, and all portions of the plant under one item? 

A. Personally I do not know, I did not close the 
insurance. 

Q. Did you at any time every talk with Broker 
Harrison about the wording of policies written on 
supplies and stock at Nushagak, prior to the fire? 

A. Ihave had conversations with Mr. Harrison 
about the insurance because he has done my business 
for ten years, but I would not undertake to quote any 
conversation with him at any time. 

‘©. Did Broker Harrison at any time prior tomi@e 
fire inform you that the policies written to cover 
stock and supplies covered in all of the buildings on 
your premises? 

A. I do not know whether Mr. Harrison ever 
talked to me about this particular set of policies or 
now | 

©. Wid you aiter the fire in Portland togetiits 
with your two sons discuss the intended cover of 
building or buildings under the policies covering 
buildings and supplies, and did you and your sons 
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inform Adjuster Jolly that it was your understanding 
that the policies on buildings and supplies covered 
only on and in the cannery building and the buildings 
designated as the store, bunk house, office, beach 
man's house, or other buildings that did not adjoin or 
communicate with the cannery building proper, were 
not covered according to your understanding, by poll- 
cies covering cannery building and supplies? 

A. Ihave had several conversations with Mr. fol- 
ly about the policies since the fire and I have no doubt 
asked a great many questions concerning his interpre- 


tation of its terms—at this moment I cannot repeat 
them all, but I do know that I finally concluded, after 
having heard Mr. Jolly express himself, that my only 
hope for reimbursement was from the actual read 
ing of the documents themselves. 

©. Will you examine the map drafted in Portland, 
miter the fire hy your superintendent (Mr. Daly) and 
certify after such examination as to whether the map 
is a correct description of, and does properly locate 
the buildings and other properties constituting your 
plant at Nushagak? 

A. While I would be willing to place credence and 
faith in Mr. Daly's maps and statements I do not 
know that the same are correct. 

> Aiterthe examination ofthe mmap reterred to 
designated exhibit “D”, will you state whether or not 
the net house building is in any way a part of the 
cannery building, or is located on any wharf, or is in 
your opinion a part of the main cannery buildings, 
that would be covered under policy conditions, of 
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policies, covering either building or stock, in buildings 
known and designated as the cannery building? 

A. I donot know what exhibit “D” is and as to 
what would be covered under the policy conditions, 
not being an expert it would only be a matter of opin- 
ion. 

©. Have you information or can you obtain the 
value oi the stock and supplies in other buildings of 
the plant, not destroyed, a part of the cargo taken 
to Nushagak, during the year 1910? 

A. I have been advised as to what the value of 
stock in other buildings was, but I do not know it 
personally. 

Q. In your written instructions under date of 
February 25, 1910, M. C. Harrison & Co., wherein 
you instructed the placing “fire insurance to protect 
up cargo for two months after arrival and down car- 
go for three months before loading.’ What did 
you intend the word “cargo” to indicate? 

A. I did not write the letter of February 25/10 to 
which you apparently refer. 

FRANK M. WARREN. 

Subscribed and sworn to before me this 7th day 
of October, 1910. 

[Seal | ANNE OPS Esse 

Notary Public in and for the City and County of 
Sami neitcisco, otate Gimealieriia. 

Notary Public. 


Piledm@iam, 11, 1912. 
A. M. CANNON, 


Clerk U. S. District Court. 
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[Plaintiff's Exhibit 37. ] 


San Francisco, Cal., Oct. 14th, 1910. 
Mr. Frank M. Warren, President, 
Alaska Portland Packers’ Ass’n. 
Portland, Ore. 
Dear Sir: 
Rewclaim tor loss at Niushagak, Alaska..........-- 
Document filed Sept. 30th, 1910, purporting to be 
Proofs of Loss, was defective, as evidenced by amend- 
ed statement filed by you while in San Francisco, 
and your attention is called to other defects that 
should be corrected, as follows: 


TOTAL Stated in so called proofs to 
INSURANCE. be, “One Hundred, Fifty two 
Thousand, One Hundred For- 
ty one and 9/100” 
Your order to Broker dated 
Feb. 26th, 1910, is for $80,000. 
“To protect up cargo for two 
months after landing” the car- 
go arrived May 26th, 1910, this 
cover should have been issued 
to expire July 26th, 1910 “car- 
go” at that time must have been 
supplies, and it is fair to pre- 
sume that your order a part of 
same letter to cover down car- 
go “for three months before 
loading, would have been call- 
ed upon by you to contribute 
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SWeil iS. 


for any loss of supplies in ex- 
cess of the total of $27,500 fire 
insurance policies in force, had 
a loss by fire occurred destroy- 
ing all of the supplies before 
they had been sealed in tins and 
became a portion of the seq 
son’s pack. It is therefore but 
just to the fire insurance com- 
panies that apportionment of 
loss on supplies includes such 
portion of insurance ordered t 
cover down cargo, as would ! 
necessary to cover total value 
of supplies, at plant for use 
during the packing season. 

As you ordered total insur- 
ance of $250,000, and covea® 
were secured by your broker in 
excess of that amount, it is on- 
ly fair that all of the insurance 
ordered and obtained by your 
broker should be stated in cor- 
rect proofs of loss. 


In so called proofs, a sound 
value of $21659.09 is given, this 
was the statement prepared by 
your Secretary, for the Adjust- 
er in Portland, and included 10 


per cent for transportation, you 
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file an amended statement ad- 
ding $7500.54 for freight and 
other expenses; will you havea 
statement prepared from the 
books and vouchers of your of- 
fice setting forth ;—supplies at 
Nushagak left over from sea- 
son of 1909, supplies shipped 
for season of 1910, supplies 
used in pack of 1910, and re- 
maining supplies in the various 
buildings as per inventory of 
Oct. 8th, 1910, to this will be 
added freight charges, as per 
schedule obtained from steam- 
ship Company delivering sup- 
plies at Nushagak. 

Your attention is called to that part of affidavit of 
October 7th, 1910, in reply to question. 

Q. “There is no allowance for salvage although 
there is attached to so called proofs, a statement of 
supplies saved, it is not stated whether such supplies 
were removed from the burning building, or were 
stored in other buildings or locations on the prop- 
eaiy. 

A. Salvage shown is value of supplies necessary 
to complete packing of salmon and these were also 
burned and are claimed under policies covering on 
supplies.” 

Kindly advise if it is your intention to convey in 
the above answer the claim that lacquer, benzine, oil 
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and labels necessary to complete the packing of 28,- 
996 cases were in the Cannery Building at the time 
of the fire and were “also burned and are claimed un- 
der policies covering on supplies.” 

In statement above referred to, there are a num- 
ber of questions asked, to which you reply, “I dosmes 
know personally.” You no doubt appreciate that you 
were not being interrogated personally, but as the 
President and representative of the Alaska-Portland 
Packers’ Association. Therefore the Association 1s 
in duty bound through its representatives to obtain 
the information asked for in the statement submitted 
to you, and you are requested to kindly ascertain the 
evidence from such of your assistants or employees 
who were at the fire to enable you as a representa- 
tive of the association to reply specifically to the 
questions asked. Ii it is not possible for you to obtain 
such information it would be necessary for the Com- 
panies in interest to obtain the services of an expert 
accountant in Portland who can develop the informa- 
tion desired from the books and vouchers in the of- 
fice of the Association, and by affidavits from your 
foreman and heads of department who were in Nus- 
hagak at time of fire. 

Pia ORTIONMENE OF Oss: 

Enclosed herewith is a statement prepared for the 
Companies in interest, setting forth the loss appor- 
tioned to the several kinds of insurance issued and to 
be issued in so far as the evidence presented can be 
applied. It is very evident that the apportionment 
which is made a part of so called proofs of loss was 
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prepared for the purpose of protecting insurance to 

the detriment of the fire insurance policies. This is 

not satisfactory or just, and such apportionment must 

be corrected to bind all of the insurance issued or to be 

issued for which covers were or should have been 

provided by your broker on the explicit orders of the 

secretary of your association as referred to herein. 

Yours venyitruly, 

Ser ICULTURAL INS. CO., OF WATERTOWN, 
N.Y. 

eeObm AND RUTGERS FIRE INS. CO., OF 
NEW YORK. 

meA INS. Co., OF GOTENBURG, SWEDEN. 

Edward Brown & Sons, 
General Agents. 


NATIONAL UNION FIRE INS. CO., 
Wine Drennan, 
Mer. 


5.) PAUL F. & M. INSURANCE CoO., 
Christensen & Goodwin, 
Managers. 
By Chas. Christensen. 


ADIUSTER’S STATEMENT. 


im of the ALASKA-PORTLAND PACKERS’ 
ES OCIA TION, Portland, Oregon. 


BOSS 7 eI NUSEAGAIGEALASHKA. * 


Ascertainment of loss from statements presented 


in support of claim: 
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SUPPLIES. Original 
Claim. 
Min chineny ) sce css: eee tee eee 178.62 


MNife talc iss fee eerste ee oe on eae 2,976.52 
Contents of Net House Zee 38-ol 
Cases, to be used in completing pack... 3,506.25 
Supplies in Cannery Bldg. as per state- 


ment (9j30]10) destroyed ..............2 12,758.89 
DiVerto tye LCC rete meee een ee eee on: 
S RVel Ts DIL RmereR enccrceasate Lc ere eres eee ee OE 
MiariivesIns. as Witarfage 22s... sere 
Motalliatrvend elie clatiny gecesescccotacvsesceecc=s2-caceces esos co cs seiseceseessssncescceteie stessenseeseet see trese ee eeeeeen 


Less 10 per cent added to original claim 


LOTMECLElUV Clim rere eran merece eer reas $ 1,969.09 


ISSA Ee TOONS) Speer eee $19,690.00 
Sup plemmemballe lair geese cesecesseecoteseeeeereceee 


ILAGSS, Whersiava hme, ke WES Seeece eee es 


$ 6,626.02 


iiawmemworay Ge IONS ENMs Goenercerceeeeorer 

ID cite tamN Wale lair G1, ees ere eee ances 178.62 
pln eee acecceg 2-22 s,vece teen eeeeeee neem 1.00 

Cases to complete pack -............::ccs00 pcr OG825) 


ONE bed caceccezectas/acocecesucdcores <p arene eee 1,299.80 


SH PILES MINIM MEMtOTY cece ceresereee = ceeenenean 
WB edltictemen eta lS: e.cc.cc: aces ccccseeeeccesereee ee 2,976.52 
EDS ll bgurerrse-e-ce-os ees scecees — ocacceree eee 79-25 
$ 3,055.77 
BESS EOP PCN) sesso see o eae e aie casvess sees $ 62.66 
West ele lit Weestes seers sess acc con scscse 25: -2s ae eee eo 50 63.16 
Syoialesy Se: CATO eee hee EPR cc choncac $ 2,992.61 
Deduct for value to recover (1-2)............ 1,496.31 
Velitemotersipplies: atic, nets ......ccssmemeemeee eee cneescncees =< cnctes ay aeeeer ace recone eee 
SALMON ACCOUNT. 
19} Gd wcasesmony vessel. -..:..........-...e $88,623.00 
Se 7AMEASESHONMOATSES .-..c-.-2-.-02-.0seseeecere 16,704.00 


Freight. 
$ 1.00 
79.25 
16.00 
1,299.80 


5,229.97 


$ 6,626.02 


Marine Ins. & 
Wharfage. 
$ Zale 
120.16 
90.98 
142.54 
513.78 
$ 874.52 
$29,159.63 
$ 7,500.54 


$26,316.02 


4,985.67 


$21,330.35 


1,496.30 


874.52 


$ 6,626.02 


$19,834.05 
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BPOORGCASES At $4750) voc. .cccescccccsessessessssscsesesen $105,327.00 
BARGE OMCASCS 111 CANS. .:..ccecccesctibites-sncceescsseace $112,482 
BAOUOMGCASES 11 CASES. ...ccccccccccscsessscccoccecsssccens 18,000 


$130,482.00 


Malucwot pack if completed at $4.50 per Case .....u.....-..-ccesececceoucecceoccseneeccencessss $235,809.00 
INSURANCE ACCOUNT. 
“ toppdlS GUONWEEE Geteesg ees eee ee ore $177,135.00 
“SEIS CORTE (ESTES TREAD Jae een a 45,165.00 
BEIGEMDOIICIES ....coscccoiesevccsescaes 27,500.00 
Short to complete order 200.00 
ittsaredsordered of Broker (Letter Feb. 25th, 1910) .2.........2.-cccocececseeceseeenses $250,000.90 
Lloyds authorized increase, 36750/48500 of $235,809.00 oo...eeieecccseesecceeceeee 1,545.00 
Muswranee provided to care for Season’S Pack <..s.:...0..sccoqcccccsseecocearcosneconcecacacecersee $251,545.00 
185 Mo IOILIL 2, 
Adjuster. 
San Francisco, Cal., Oct. 12th, 1910. 
APPORTIONMENT. 

SUPPLIES :— 

NWalueascertained Cadjuster’s Statement)! <.222 ce $19,834.05 
Fire Insurance issued protecting supplies..........000......ssceseseese $27,500.00 


Order February 25th, 1910, (‘Up Cargo) must have been 
supplies, cover ordered, $80,000.00 for 60 days after 
arrival, must have been succeeded by order for $250.000, 
“for three months before leading’? which must have cov- 
ered supplies as there was no salmon in pack at such 


date, hence, other insurance must protect supplies for.... 52,500.00 


iesiedeand ordered (Feb. 25th, 1910) -....:c...:ccc0ccecsccocesccscesecesevoncare 80,000.00 


To cover loss on supplies :— 


Heatigemmm [UR SUITING Oy teee re eas esac can eecuceteecsseqaciacacsacseasceetassecceetes 11-32 part $ 6,817.90 

OO) Give rgmmmelrU SU tel tn Cate crete note ee seer epee res censccsaccueasvecesaveeseeeee 21-32 part $13,016.15 

SUPMIleSMANGeCOmbents Of TEC MOUSE <.oc...<cn-ce-cseteets te etectererecesec<easeenecacean $19,834.05 
SALMON ACCOUNT :— 

Saline Wn Gases, CW Ete CCE eee ee 18,000.00 


To cover loss on salmon cases, 


MSC MMUNISTATATICE: c....0.cccsesesoceceecsevonecssenssovneceees $ 20,682.10 1,618.80 
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Eloy dse@@over ii..:nsts ae $164,118.85 
Sty Paul Cover ecco 45,165.00 
$229,965.95 
PANN CAUSES, SEUNG) THR) TNS Seceesceceeccccnccoosacenoccenesocedinesndosnnsenc acerca $112,482.00 
To cover loss of salmon in tins........ $112482.00 


Fire insurance excludes lacquer, la- 


bels and cases, 


Gasesmandsine:s)it sees $4806.05 
LAK, HAIG, SS OP bcssccccee 1365.31 
1h Get hed OY eee rere eeess eee eee ere 455.10 6626.46 


Fire Ins. Contributes on proportion 


OS) ec ecomneee ate pee eee cae eee eer $105,855.54 
MHReMeLMISUGATICE: 2.1.cefscccevessesccececsnetevcos® cease 19,063.30 
WTO yGlSCOVCr <2. sececee-cseccccecesceeessnssaseeecezctive 151,272.75 
Stamler NeCOVEI cesccecaceeere someone oer rerene sree 41,629.90 
$211,965.95 


As apportioned :— 


Lloyds Fire 

Cover. Ins. 
GT) Pde Sec acetec ees ee cs sees sdsag cove sveevscrecceccsetvecesseees ences 13,016.15 6,817.90 
Salmon itiCas@S --.-..2 ee ee ee 12,846.10 1,618.80 
Salmon! sit CannS) .ccccccacc- ccceesessseeeete se seseseseeeenees 80,739.03 9,531.65 
$106,601.28 $17,968.35 

SUMMARY. 

SS TAN RILS eeeyce ca onc sa cng se asncsce vac eeevomeetoeeee $19,834.05 Lloyds cover 

Geena Til CANES cops eee eee ceate cami $18,000.00 St. Paul Cover 


Salmon in tins $112,482.00 Tire Insurance 


PROUALS: ssoccsedesigecce ecaseee ee $150,316.05 
Lloyds 


1B, Ae (0) IB, St. Paul 


Apportionment submitted to Companies—fire 


8p Me IOILIE 


12,846.10 
3,535.10 


$18,000.00 


9,531.65 
80,739.03 


22; 2es2 


$112,482.00 


St. Paul 


Cover. 


3,535.10 
22,211.32 


$25,746.42 


$106,601.28 
$25,746.42 
$17,968.35 


$150,316.05 
$94,355.64 
$25,631.95 
$27,281.94 


$147,268.53 


Adjuster. 
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Miled jan. 11, 1912. 
A. M. CANNON, 
Clerk U. S.. Distrier Comite 
[Plaintiff’s Exhibit 38. ] 
San Francisco, October 8, 1910. 
Globe & Rutgers Fire Ins. Co., 


San Francisco. 
Wear Sirs: 
LOSS AT NUSHAGAK, ALASKA, AUG. 10)10 
UNDER YOUR POLICY NO. 550017: 

I beg to hand you supplement or amendment to 
my Proof of Loss dated 30th day of September, hav- 
ing overlooked in arriving at my values on supplies 
burned, the various items mentioned in my amend- 
ment herewith. 

Please add this statement to my Proof of Loss 
and consider it a part thereof. 

Yours very truly, 
FRANK M. WARREN. 
FMW|EM 
To The Globe & Rutgers Fire Ins. Co., under Policy 
No, 550017: 
STATEMENT OF FRANK M. WARREN. 
City and County of San Francisco, 

State of California—ss. 

Frank M. Warren, being first duly sworn, deposes 
and says: Iam the President of the Alaska Portland 
Packers’ Association, the assured under policies de- 
scribed below, and am duly authorized by resolution 
of the board cf directors, already filed with each of the 
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said companies, to settle all claims under these poli- 
cies. 
iif 

Exhibit “A” attached to Proof of Loss, filed with 
the National Union Fire Insurance Co., Policy No. 
10202, the Globe & Rutgers Fire Insurance Co., Pole 
icy No. 550017; Agricultural Insurance Co., Policy 
No. 25144; St. Paul Fire & Marine Insurance Co., 
Policy No. 230898, and Svea Fire Insurance Co., Pol- 
icy No. 96051, on the 30th day of September, 19003im 
the first paragraph has been called to my attention as 
reading “buildings’’—the letter “s” should be elimin- 
ated, as the slips attached to the policies themselves 
read “building.” 

II. 

In making up my claim for loss I filed the same 
based upon the same price that I had insured the 
supplies against marine loss on the Ship “Berlin” at 
Portland, Oregon, and did not include the freight 
money nor cartage and wharfage, literage at Nusha- 
gak, handling to the cannery and marine insurance. 
I now claim an additional loss, being the equivalent 
of the above expenses on each article of supplies for 
which loss has been claimed, more particularly de- 


scribed as follows :— 


eos Cans @ 28c pemedse =... $3,247.44 
45,122 Tops, 170 bxs. approximately 2314 
fons () $10 ae 235.00 
Zetons of Chipsa@ 510 2 a 20.00 


36,566 Boxes, approximately 182.8 tons @ 
NO) nc...--.-..0is 1,828.00 
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9,000 Extra tops, approx. 2 tons @ $10....... 20.00 
[Eubricating oil, approx. 1/5 tons .... 2.00 
feMOMMNUEUIO'S. ©. )..2......-<encekeds desaceecsscesseeee .50 
Biellivvaye: ain |S eer 50 
Smite lS Wome OSGIO) .. .....-..22c0.cccvesecnceeeee 150.00 
Weal MOOWoms @ HO .c...2..cececesecec cee 1,000.00 

Waste Soda aporox, 1/6 ton ....... 1.33 
AimeeOOO Ms: 3.3 tons:@ SiO .............. 33.00 
ead 7200 Ibse3.7 tons @ S10 .......... 37.00 
CODD CIEE eee ae 50 
Helicase NING se cee-dereeecesed Eeceeat¥oedeees- 1.00 
TED: IC ae oe 50 
aia 7 SO nse GUO! oo .c fe vace coerce 8.75 
(SHEL TN Ce eRe ee 1.00 
1S ODAC: eae aya ee 10.00 
Wey Weimer (OO DS. cc een S00) 
Milfaligss 2 OKC epeiiees.- <u. c-csecus a eceeeeeeerzee 10.00 
Goa Oil 220 Gals. 2.220000. 11.00 
‘Tere: IDC cS eee ey eae en nner 5.00 
Marine insurance on the value of the 

goods and value of freight -........... 686.77 
Waiiariacesat Portlandjs.22.--..---... 187.75 
$7,500.54 


I claim all of the above as being part of the value of 
the property destroyed covered under each of your 
several policies. 


ot 


The loss now properly claimed on supplies amounts 
to as follows :— 
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Amount of original Proofs ...........................52 oe 
Additional claim on freight, cartage, wharf- 

age, lighterage and cost of putting in the 

cannery, cost Of amanrne simsurance as 


AIDOVE ..5....2.. 3 eee ee... 7,900.54 


$29,159.63 


My loss on supphes being therefore more than the 
entire amount of insurance on the supplies under the 
several policies heretofore advised and exhibited, I 
claim from you a total loss under your policy. 

FRANK M. WARREN. 

Subscribed and sworn to before me this 8th day of 
October, 1919. 

[Seal | ANNE F. HAS? 

Notary Public in and for the City and County 
San Francisco, State of Cahfornia. 


Filed Jan. 11, 1912. 
A. M. CANNON, 


Clerk U. S. District Comiee 
[Plaintiff’s Exhibit 43. ] 


Received Dec. 8, 1910, 11:20 A. M. 

PMenvered) .......12.) es ee 

pp. Harvey O. Bryan, 20 4) Mi, 

San Francisco, Cal., Dec. 6th 19One 
Alaska-Portland Packers’ Assn. 
Portland, Ore. 
Gentlemen: 
LOSS AT NUSHAGAK, ALASKA. 


Being advised by the St. Paul Fire & Marine Ine 
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surance Company, that it was the intention of the 
management to withdraw from further investigation 
of the amount of liability under proof of loss as pre- 
sented to companies in interest by your Corporation, 
I desire to request, on behalf of the remaining Com- 
panies in interest, in this adjustment, definite infor- 
mation on certain statements presented, to complete 
proofs satisfactory to Managers not inclined to take 
He same course as the St. Paul Fire & Marine Insur- 
ance Company, has pursued in this matter. 

moral INSURANCE: Set forth in proof of 
loss presented, is stated to be “One Hundred, Fifty 
two Thousand One Hundred Forty one and 9|100 
Dollars. 

mv iIDENCE PRESENTED: Indicates Lloyds 
Cover, Underwriters in London L48500/250,000 of 
Salmon, as interest may appear, this providing $233,- 
770|250,000 on Salmon sealed in tins, there being 52,- 


Eercases @ $4.50 per case, being .............. $235,809.00 
Mierisk, Lloyds cover insures ..............-..---- $220,500.27 


of this $130,482 is the gross value of all 
salmon on the cannery premises at date of 
LCS, DG nani inane te see $122.011.10 
Tiere being total insurance required to 
eover pack valued at $235,809.00 the St. 
Paul Fire & Marine, conditional “open In- 
Biimice is required in the sum oOf.............. $ 24,991.47 


to cover “Gross value Salmon on Cannery 
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premises, ....;9@0). Sa... e $147,002.57 
and, to provide cover for Marine Risk for 
Salmon on “Berlin” and on Barges, re- 


quired of the open covers as follows :— 


Lloyds remaining cover, to apply to Ma- 


ETN Chcge: ce eee ee ie Pc veer $ 98,489.17 

Sia) ince: Vi@eice On to apply to 
Ik SUBS Seta eee oe he ie ee OE $ 24,991.47 
$270,483.21 


The St. Paul cannot benefit by the add- 
ed Lloyds cover, as it stipulates in cover 
the exhaustion of only 177,135|250,000 of 
the Lloyds at risk, while Lloyds admit 
cover of $233,770|250,000 of salmon at 
risk. 


Hence the insurance in force 1s :— 


LOS 0 SOS a ASR cise $220,500.27 
Ss 1A CPE Ee 45,165.00 
Stem StiTaniCe ........2, See ee eee 27 500s 


$293, 1Gsee7 


S TOC \-ED: 


Original proof presents claim for sup- 
plicegmeeeee-.............2 eee cer $21,659.09 
from which should be deducted for sup- 
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mites tvecessary to complete pack................ 4,871.56 


% 10,7373 
Yo which is added cases destroyed........ 3,906.25 


Loss that should have been presented in 
OS GC a eee 8 0) 208.78 


Of this amount Lloyds and St. Paul are 
entitled to no credit for supplies necessary 
to complete pack, as their forms cover at 
$4.50 per case, “At midnight of date of 
sealing of tins,” the difference in cover in 
this particular is not set forth in so called 
“Proofs of Loss” submitted. 

In reply to question total value of pro- 
eae oaved, you admit a value of ............ $ 4,871.56 
yet do not deduct property saved from 
loss. You make no allowance for stock not 
used to complete pack, excluded in policy 
slip attached as follows :— 

“It 1s understood and agreed that the 
value of a case of salmon is $4.50, and that 
48 one pound tins shall be taken as a case, 
whether lacquered, labeled and or cased or 
not, but in case of loss before being lac- 
quered, labeled and or cased, the cost of 
material for lacquering, labeling and or 
casing be deducted from said value in as- 
certaining amount of loss.” 
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APPORTIONMENT. 


You apportion to Fire Insurance Loss....$ 21,659.09 
the total amount of your statement at- 
tached, yet you admit saved (as per credit 
FET AN TACIT eC) teen eee scene $ 4,871.56 


thererore your lossmmeproot 1 .............0.25 $ 16,787.53 


Above clause excluding supplies not 
used, is ignored in so called proofs as ap- 
portioned. 

SALMON: You apportion a loss of ........ $ 5,6225a3 
to Fire Companies without setting forth 
correct insurance in force in Lloyds and 
St. Paul F. & 'M. covers, hence apportion- 
Mcme cannot be correct. 

You stated in deposition of Geo. A. 
Warren, attached to back of so called 
Proofs of Loss. 

“The number of cases packed for the 
season amounted to 52,402 cases, and there 
had been loaded on ship, including several 
barges which had been laden the day be- 
fore, but which had not yet been towed to 
the ship nor laden thereon.” 

It the barges had been laden the day be- 
fore, what part of the pack of the day of 
the fire was on the wharf or in other loca- 
tions, other than on barges and in the Can- 
nery Building? This is necessary to es- 
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tablish sound value of “salmon on the Can- 


nery premises” as insured. 


Was there any salmon in barrels or con- 


tainers, other than tins? 


INVENTORY OF CANNERY SUPPLIES 
BURNED: 


Under this caption you enumerate :— 
Belting and Hose, Pipe and Fittings........ $ 228.81 


These were insured under specific insur- 
ance on machinery and building supplies. 
Tin, lead, copper and zinc to the value of...... $2,976.52 
There is no evidence that these metals were 
together in the same location in Canitery. 
Building or that they were melted, or that 
they were melted, or that they were not in 
pig form after the fire, it is as Just to assume 
that they are not damaged in the least, as to 
surmise that they are a total loss, they have 
a material value even if they are all melted 
together, and are under the floor of the build- 


ing destroyed. 


The following extract from certificate of 
Frank M. Warren is significant; “except 
that there may be in the marsh some melt- 
ed tin, lead, copper and or zinc, but the same 


cannot be used in our business.” 


What evidence have you of this if you did 
not look for the metals after the fire? 
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SUPPLEME AleCLAIM: 
Dated Oct. 8th, 1910. 
Increasing claim for value of supplies in the 
SUMMIMOT coccee eid... ick ee cen cance ee $7,500.54 
Ts not admitted or allowed for several reasons: 

First: The Adjuster agreed with claimants Tepe 
resentatives in Portland on a 10 per cent alloweage 
for freight on supplies and claimants admitted that 
vessel in question on which freight allowance for 
building materials and machinery was _ figured in 
charter and other expense of delivering of materials 
at Nushagak, could and would take all supplies and at 
the same cost. Vessel could not be sent out until next 
Spring at any cost, hence the freight of 10 perseam 
on supplies is ample to cover cost when they can be 
shipped. li this is further disputed, evidencemien 
freight allowance on similar cargo under charter 
freight rate for same destination at same date of 
shipment of cargo destroyed is in possession of Ad- 
juster to substantiate the fallacy of claimant in this 
particular :— 

10 per cent is all the allowance admitted for 
freight, on the “actual cash value of the property at 
the time any loss or damage occurs” when that cash 
value is established by compliance with policy condi- 
tions. 

After you have replied to questions herein set forth, 
and have corrected so called proofs of loss to set forth 
evidence correctly, so that proofs of loss and evi- 
dence subsequently presented agree, so that Com- 
panies in interest may know the proper amount to be 
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apportioned and the corrected amount of insurance in 
force at time of fire to contribute thereon, it will then 
be determined what may be the disagreement as to 
the amount of loss, and on the ascertainment thereof, 
these companies will be prepared to submit such dif- 
ferences to appraisement as provided in policy condi- 
tions, reading as follows: “In the event of disagree- 
ment as to the amount of loss the same shall, as above 
provided, be ascertained by two competent and disin- 
terested appraisers, the insured and this company 
each selecting one, and the two so chosen shall first 
select a competent and disinterested umpire; the ap- 
praisers together shall then estimate and appraise the 
loss, stating separately sound value and damage, and, 
failing to agree, shall submit their differences to the 
umpire; and the award in writing of any two shall de- 
termine the amount of such loss; the parties thereto 
shall pay the appraiser respectively selected by 
them and shall bear equally the expenses of the ap- 
praisal and umpire. 

Respectfully submitted, 
SVEA FIRE INSURANCE COMPANY, 
GLOBE & RUTGERS FIRE INSURANCE CO., 
PeriCULTURAL INSURANCE CO, 
NATIONAL UNION FIRE INSURANCE CO., 


Rigi. iy Jolly, 
Adjuster. 
Filed Jan. 11, 1912. 
A. M. CANNON, 
Glerk Wash istrict Court 
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AGREEMENT POR SUBMISSION TOR ewes 
PRAISES. 

THIS AGREEMENT, miade and entered intomie 
and between Alaska-Portland Packers’ Association 
of Portland, Oregon, of the FIRST part, and theme 
surance Company or Companies, whose name or 
names are signed hereto, of the second part, each@ion 
itself and not jointly. 

WITNESSETH, That J. P. Treanor of San Biagame 
eiseo, California, and E. J. Jolly, of San Francigem 
Calif., shall appraise, ascertain and determinememe 
sound value of and the loss upon the property dam- 
aged and (or) destroyed by the fire of 10th Gaggia 
August, 1910, as specified below and on the back 
hereof. PROVIDED, That the said APPRATS Eis 
shall FIRST select a competent and disinterested um- 
pire who shall act with them in matters of difference 
ONLY. The award of any two of them, mademmm 
writing, in accordance with this agreement, shall be 
binding upon both parties to this agreement as to the 
amount of such loss. 

It is expressly understood that this agreement and 
appraisement is for the purpose of ascertaining and 
fixing the amount of sound value and loss and to ad- 
just other differences hereinafter described, and shall 
not determine, waive or invalidate any other right or 
rights of either party to this agreement. 

The property on which the sound value and the loss 
(or) damage is to be determined is as set forth in 
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forms attached to this Agreement, together with oth- 
er differences as set forth in form attached on back 


thereof. 
PeASKA-PORTLAND PACKERS’ ASSOCIA- 
A TON, 
Stock in Cannery. 
oe On tin, tin cans, manufactured and in 


process of manufacture and on materials 
for making and finishing same; on salmon 
pickled, frozen and or canned, packed and 
in process of packing; on nets, rope, web, 
ice, twine, thread, salt, sugar, paper, lead, 
corks and lines, barrels, packing boxes, and 
labels and on all other products, materials 
and supplies incident to the canning, pack- 
ing, freezing and pickling of, salmon; All 
while contained in the frame building, ad- 
ditions, sheds adjoining and communicating, 
occupied as a salmon cannery, and situate 
at Nushagak, Bristol Bay, Alaska, and or 
on the wharves and platforms connected 
therewith. 


Permission is hereby granted to run overtime and 
at night, or cease operation entirely as the interest of 
the assured may demand, and to make additional al- 
terations and repairs without notice to this company. 

Permission, granted to do lacquering in and on the 
premises, it being warranted by the assured that no 
more than one day’s supply of lacquer, benzine, naph- 
tha or other product of petroleum, except refined 
kerosene oil, shall be kept in or taken into the main 
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cannery building, or other buildings within fifty (50) 
feet thereof, at any One time; that artificial ligimtgemes. 
cept electric lights, shall not be used in the building 
where the lacquering is being done; and that smok- 
ing or the use of open lights on the premises shall not 
be allowed. 

In the event of loss, the assured to furnish one ad- 
juster for all companies concerned (should they elect 
to send one), transportation and subsistence, or cost 
of same, from Seattle to and at the assured’s premises 
and return. 

It is understood and agreed that the value of a case 
of salmon is $4.50, and that 48 one pound tins shall be 
taken as a case whether lacquered, labeled and or 
cased or not, but in case of loss before being lacquer- 
ed, labeled and or cased, the cost of material Tomiie: 
quering, labeling and or casing shall be deducted from 
said value in ascertaining amount of loss. 

Warranted by the assured that no tarring or oiling 
of nets be allowed within the cannery building, nor 
nets kept in the cannery building after such tarring or 
oiling is done until after such nets have been used at 
least during one fishing season. All nets kept in can- 
nery building to be hung on racks or suspended from 
the ceiling. 

WATCHMAN CLAUSE—It is understood and 
agreed that during the packing season a watch shall 
be employed by the assured to be in and upon the 
premises every night and that when the packing sea- 
son 1s over, one man shall be left on the premises, 
who shall have charge of same, and who shall reside in 
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or near the above described premises ; 

It is understood that the within described cannery 
Ie known as the Alaska Portland Packers’ Assocta- 
tion's Cannery. 

OPER CONCURRENT INSURANCE PER- 
mo TED. 

London, May 9th, 1910. 

This is to certify that insurance has been opened 
with the undersigned underwriters and that policies 
will be put forward as interest may appear per “Ber- 
lin” on Salmon warranted free from particular aver- 
age unless the vessel be stranded, sunk, burnt, on fire 
or in collision, etc., from Cannery on Bristol Bay to 
Baeciic Coast, at 24% per cent interest on deck held 
covered at double premium. Including fire risk from 
midnight of date of sealing of tins or barrels at 18 
Pemcent per month, but not exceeding 90\ days, Part 
of $250,000, warranted free from capture, seizure and 
detention and the consequence of any attempt thereat, 
piracy and parratry excepted and other consequences 
of hostilities. 

Signature underwriters in London, £36750; lat- 
er endorsed to read: Part of £48500; value $4.50 
per case. 

Insurance on risk in Cannery in London, under 


above cover. 
Sam Pranciscomageioth, 1910. 


It is understood and agreed that this cover attach- 
es to salmon only as per face hereof, the amount of 
risk at the time of loss or otherwise to be determined 
in the following manner: 
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Ist. Underwriters in London in the aimoumiaign 
£36,750—$117.135, cover 177,135]250,000ths of the 
gross value at $4.50 per case and $8.00 per barrel on 
all salmon on the cannery premises. 

2nd. Underwriters in the amount of $27o00% 
tollows: Globe & Rutgers, $5,000; Svea, $7,0O0R@ me 
ricultural, $3,000; "National Union, $7,500; St) aae 
$5,000, cover all supplies remaining ex “BERIT 
out of shipment in the amount of $76,009, seasommen 
1910. 

3rd. Such portions of policies of the Globe & Rut- 
gers, $5,000; Svea, $7,000: Agricultural, $3,000; Na- 
tiona! Union, $7,500; St. Paul, $5,000, as are n@tea. 
quired to cover supplies as per paragraph two, are to 
attach to salmion in cases and or barrels, valued at 
$4.50 per case and $8.00 per barrel. 

Ath. After deducting the value of all salmon as 
would be covered by the intended interpretation of 
paragraphs one and three, from the gross value of all 
salmon on the cannery premises, the remaindemmen 
such value of salmon in cases and or barrels, valued 
at $4.50 per case and $8.00 per barrel, shall be covered 
by this insurance, not exceeding the sum of $45,165. 

It is further expressly understood and agreed that 
in determining the sound value and the loss or dam- 
age upon the property hereinbefore mentioned, the 
said appraisers are to make an estimate of the actual 
cash cost of replacing or repairing the same, or the 
actual cash value thereof, at and immediately preced- 
ing the time of the fire; and in case of depreciation of 
the property from use, age, condition, location or oth- 
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erwise, a proper deduction shall be made therefor. 


IN WITNESS WHEREOF, We have hereunto 
set our hands, at Portland, Oregon and San Fran- 
cisco, this 3rd day of January, 1911. 


ALASKA-PORTLAND PACKERS’ ASSOCIA- 
TION, 


GLOBE & RUTGERS FIRE INSURANCE CO., 
PmokICULTURAL INSURANCE COMPANY, 
a eA FIRE INSURANCE COMPANY, 
By Edward Brown & Sons, 
General rents. 


Pe TIONAL UNION FIRE INSURANCE CoO., 
By Wm, A. Drennan, 
Manager. 


DECEARATITON OF APPRAISERS, 


pea tE OF CALIFORNIA, 
City & County of San Francisco—ss. 


We, the undersigned, do solemnly swear that we 
will act with strict impartiality in making an appraise- 
ment and estimate of the sound value and the loss and 
damage upon the property hereinbefore mentioned, 
and in the adjustment of all differences set 
forth, in accordance with the foregoing ap- 
pointment, and that we will make a true, just and 
conscientious award of the same according to the best 
of our knowledge, skill and judgment. We are NOT 
related to the assured, either as creditors or other- 
wise, and are NOT interested in said property or the 
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insurance thereon. 


Appraisers. 


Subscribed and sworn to before me, this... 
dayeoi January, A. D7 1911. 


See Chen OF UME iin: 


We, the undersigned, hereby select and appoint— 
Sudo eee e e to act as umpire to 
settle matters of difference that exist betwe@en Tisai 
reason of and in compliance with the foregoing agree- 
ment and appointment. 

Witness our hands this ................ jcc day of Jan- 


uary, 1911. 


QUALIFICATION, OF Wari Riz: 


SPATE OF CALIFORNIA; 
City & County of San Francisco—ss. 


I, the undersigned, hereby accept the appointment 
of umpire, as provided in the foregoing agreement, 
and solemnly swear that I will act with strict impar- 
tiality in all matters of difference ONLY that shall be 
submitted to me in connection with this appointment, 
and I will make a true, just and consciention award, 
according to the best of my knowledge, skill and judg- 
ment. [lam NOT related to any of the parties to tims 
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agreement, nor interested as a creditor or otherwise 
m said property or insurance. 


mmsenlved: tits .2-............- day of January, 1011: 


AWARD. 
meethHeE PARTIES IN INTEREST: 

We have carefully examined the forms attached 
hereto, in accordance with the foregoing appointment, 
and have considered the Proof of Loss as presented 
by claimant Corporation, dated September 30th, 
1910, and find that the sound value of sup- 
plies destroyed is pire eee 
That the loss under fire insurance policies 
on supplies is yee ee 
That the loss on supplies not covered under 
fire insurance 1s per cot 
That the sound value of salmon packed dur- 
ing season of 1910 is yee .cleneeees 
That the sound value of salmon destroyed 
in Cannery Bldg. is aes eee 
That the sound value of salmon on Barges 
and Vessel at date of fire in Cannery build- 
ing was eee a. 
That the Fire Insurance Companies are li- 
able for loss on Salmon in cases at date of 
fire, in the sum of eee oe 
That the fire Insurance Companies are lia- 
ble for loss on salmon not labeled, lacquered 
or cased at date of fire in the sum of Se 
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That the Llovds Underwriters are liable for 

loss on Salmon sealed in tins or barrels 
whether labeled, lacquered or cased on 

premises, desciibedimecewer attacied “te 

proof of loss in the sum of §........n 
Phat the St. Pani Pireek Glarine Ins. Co. is 

hable for loss on Salmon sealed in tins or 

barrels, amhether labeled, lacquered or cased 

on the cannery premises, described in copy 

Oime@wer atigelied to proot of loss, ithe 

sum of $...... 
That the anvount of insuramee my forcesat 

date of firesas promded imcower of the Ume 
derwriters in London, designated ‘Form 

ie wattached to proof of loss, coverme em 

Salmon “from midnight of date of sealing 

oi tins or barrels” destroyed on cannery 

premises 1s S...... 
That the amount of imstirance in torceuar 

date of fire,as provided imdescribédyeo en 

of the Underwriters in London covering on 

barges and vessel, (Marine Risk) is $..... — 
That the amount of inStwattee in forecaa 

date of fire as prowieded in cower of the St 
Rawierire <ilarine TnerCo, formative 

ed to proof of loss, covering on Salmon 

“From date of sealing of tins or barrels” on 

the cannery premises (Fire risk insured is)\}. 2 ee 
That the amount of 1smeance aim Goneetat 

date of fire, as provided in described cover 

of the St. Paul F. @ WW |. Gomeouertiagen 
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barges and vessel, (Marine Risk) is Stet aaa ce 


That the amount of insurance in force at 
@ate of fire in Fire Insurance Companies 


1S Sin. eee 


That the amount of insurance not issued 
me ordered from Broker to cover fire and 
marine risk of claimant corporation for 
the season of 1910, is $ 
That the “Inventory of Cannery supplies 
burned” attached to proof of loss, contains 
items insured under specific insurance on 


building amounting to AS saa ee ce 


That the above described inventory con- 
tains items specifically insured as Machin- 
ery amounting to $ 
That the above described inventory con- 
tains items not covered under the form of 
the Fire Insurance Companies in the sum 


of See 


Siiat the loss on metals in the above de- 
scribed inventory designated as tin, lead, 


copper, zinc and solder is See eee 


That items described in the above men- 
tioned inventory not in building and not 


covered by insurance, amount to the sum of $................ 


That the statement attached to proof of 
loss, described as ‘Salvage from Salmon” 
should be credited to claim presented and 
apportioned to the Fire Insurance Com- 


panies in the sum of OP. ae 


That the amout of loss under the fire in- 
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surance policies is $..... 
That the amount of loss under the Under- 
writers of London form is $...+-— 
That the amount of loss under the St. Paul 
F. & M. I. Co. form is $..... — 
That the freight allowance on supplies de- 
livered is $...... —e 
That the number of cases of Salmon com- 
pleted at date of fire 1s S$... — 
That the number of cases of Salmon unlac- 


quered at time of fire is $.... 
That the number of cases of Salmon unla- 
beled at time of fire is S$... — 
That the number of cases of Salmon un- 
cased at time of fire is S$... 
That the number of cases of Salmon on 
Barges and Vessel at time of fire was $.......— 
Appraisers 
Umpire 
San Frarciseo, CalvGnintas jamais. , LOTR 
hyatiess our hainelRtiicieeee ne ee day of 
Jammary( 1911. 
Appraisers: 
[End@mstd on Back: Icoss No. = 23 Agree- 


ment for Submission to Appraisers of loss by 
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fire between Alaska-Portland Packers’ Associ- 

ation and the various Insurance Companies, Pol- 

To NOS eee E. J. Jolly, General Adjust- 

er, San Francisco, Cal. 

filed jan. IV 1OTZ. . 
A. M. CANNON, 
Clark’ UNS. District Court. 
[Plaintiff’s Exhibit 45. ] 
CAREY & KERR 
Law Offices 
410 Chamber of Commerce. 

(@liarles H. Carey 
Hames B. Kerr 


Harrison Allen 
Minar C. Spencer 
Charles E. McCulloch 
Portland, Oregon 
January 6, LOD 
Received Jan. 9, 1911. 
2 SNUGNTSTEE CC a ee 
Edward Brown & Sons. 
Globe and Rutgers Fire Insurance Company, 
Agricultural Insurance Company, 
Svea Fire Insurance Company, 
Edward Brown and Sons, Agents, 
San Francisco, California. 
Gentlemen: 
The draft of a proposed agreement for submission 
to appraisers prepared and signed by you, has been 
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received by Alaska-Portland Packers’ Association. 
The insured has turned over the policies to us for suit 
and we are now preparing the complaint and expect 
to file it within a few days. 

The Alaska-Portland Packers’ Association does 
not recognize your right at this time to demand su! 
mission to appraisers. It would not, in any event, be 
willing to submit all of the matters vou have includ- 
ed mm this paper to appraisers or arbitrators. “Whowe: 
over, it would never go into any arbitration with Mr. 
E, J. Jolly as an appraiser or arbitrator representmme 
the insurance companies, as it feels that Mr. Jollyts 
position is not that of a competent and disinterested 
umpire. 

Yours respectfully, 


CAREY & KER 
GaiC-H 


Filed Jan. 11, 1912. 
A. M. CANNON, 


Clerk U. S. District Comme 

[Plaintiff's Exhibit 64. ] 

By this Policy of Insurance 
No. 502104 $2500.00 
THE SVEA INSURANCE COMEANs 

of Gothenburg, Sweden 
INF CONSIDERATION OF THE STIEPU@i=ES 
TIONS HEREIN NAMED and of Twenty Fiweme@ 
No|100 Dollars Premium does insure St. Paul Fire & 
Marine Insurance Company for the term of .... 2a 
from the 26th day of May, 1906 at noon, to the 26th 
day of August, 1906, at noon, against all direct loss or 
damage by FIRE, except as hereinafter provided, to 
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an amount not exceeding Twenty Five Hundred Dol- 


lars, to the following described property while locat- 


ed and contained as described herein, and not else- 


where, to 


wit: 


On their interest as insurers under their Marine De- 


partment agency policy number 32179-32180 or open 


cover No. 


602 issued to Alaska Portland Packers’ 


Association covering $50,000, viz :— 


Pe Oes.n. 
oe... 
$50,000 


On frame buildings, sheds, net racks, 
wharves, piling and capping, comprising 
the cannery plant of the Alaska Portland 
Packers’ Assn., and known as the ............... 
Pho. Cannery, situate at Bristol Bay, 
Alaska. 

On engines and boilers, smoke-stacks and 
steam connections, and on all other fixed 
and movable machinery, shafting, gearing, 
belting pulleys, hangers and on parts and 
extras of and for same, and on all tools, 
implements, appurtenances, retorts, ma- 
chines and fixtures, belonging or relating to 
the business of salmon packing or canning. 
On tin, tin cans manufactured and in pro- 
cess of manufacture, and on materials for 
making and finishing same; on salmon 
packed and in process of packing; on nets, 
rope, web, twine, thread, lead, corks and 
lines, barrels, packing boxes, labels, provis- 
ions, fuel, and on all other product, material 
stores, merchandise and supplies incident 
to the canning and packing of salmon, their 
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own or held by them in trust or on ¢amme 
mission, or sold but not removed, in which 
they may retain an interest; it being iam. 
by understood and agreed that this insur- 
ance does not attach to nor cover on any 
building, shed, wharf, boat, fixtures or ma- 
chinery, nor on appurtenances or supplies 
thenetor. 

See Q0......In their fishing boats and dories and their 
equipments, consisting of masts, sails, oars 
and tackle. 

All while contained in or attached to the buildings, 
sheds, warehouses and fish house, and on platforms, 
wharf and tramways above described. 

In event of loss, all cans filled and ready for lac- 
quering, labeling or casing, are to be estimated at the 
market value of cased goods less the actual cost of la- 
bhorand material to coniplete thessante! 

Permission granted to repair boats; to keepiiamm 
use kerosene oil for lights; to work nights and to 
shut down. Warranted by the assured that benzine, 
naphtha, or other product of petroleum, shall not be 
kept on the premises, either for the reduction of lac- 
quer or for any other purpose except as hereing@ene 
mitted. 

Permission granted to keep and use lacquer on the 
premises insured; to keep for sale on the premises not 
to exceed 150 pounds of gunpowder (in metal can- 
isters) and 500 gallons kerosene oil, and to use fire- 
pots fed by kerosene oil warranted to stand a fire test 
of 110 degrees Fahrenheit, or Better, before it wall 
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flash or emit inflammable vapor, provided the pipes 
leading to said fire-pots are supplied from and the 
oil is kept at the point not less than twenty-five feet 
from all the buildings referred to in this policy. 

In case of loss, the-assured to furnish. to one ad- 
juster for all companies concerned (if they elect to 
Send one) transportation and subsistance, or cost 
@iesame, from San Francisco to and at the insured 
premises and return. 

It is understood and agreed that this insurance 
covers on each of above described buildings, when de- 
tached from any other building, in that proporitin 
which the value of each building bears to the total val- 
ue of all the buildings, and covers also on the contents 
of said buildings in the same manner. 

It is understood that the above described property 
stands on U. S. Government land. 

Permission is hereby granted for other concurrent 
insurance. 

Permission is granted to use electric lights. Wires 
to be coated with approved insulating material, and 
to have at least double the conducting capacity re- 
quired by the generators, and to be protected by por- 
celain or hard rubber insulators where they enter the 
building. Lamp frames to be insulated and to have 
globes closed at the bottom, and at the top by spark 
arrestors where ignitable materials are exposed. 

Permission is hereby granted to use a gasoline en- 
gine, it being warranted by the assured that the tank 
for gasoline and naphtha be constructed of iron, ca- 
pacity not to exceed 100 gallons, to be buried not less 
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than four feet under ground and not within 30 feet of 
any insurable building, and that the engine shall not 
be used below the grade or first floor of the building; 
the gasoline or naphtha to be forced directly from the 
tank to the engine by automatic pump; ignition to be 
by electric spark; supply pipe to drain toward tank 
and to enter building at nearest point to engine; the 
engine room to be well ventilated at floor and ceiling. 

Permission is hereby granted to reduce lacquer with 
benzine, 1t being warranted by the assured that the 
lacquering machine is placed outside of the building 
on an open platform, and that no more than one and 
one-half gallons of benzine are to be used at one 
time in the reduction of lacquer, and that no lacquer 
or benzine shall be kept on the premises other than 
that used in the lacquering machine. 

It is understood and agreed that during the pack- 
ing season a watchman shall be employed by the as- 
sured to be in and upon the premises every night; and 
that when the packing season is over one or more 
white men shall be left on the premises who shall have 
charge of the same and who shall reside in or near 
the above described premises. 

Privileged to make alterations and repairs (extern- 
al conditions excepted) incidental to the business, for 
a term not exceeding fifteen days at any one time 

This insurance does not cover any immediate loss 
or damage to dynamos, exciters, lamps, switches, 
motors or other electrical machinery caused directly 
by electric current therein, whether artitical or mame 
ural. 
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July 14th, 1906. 

It is understood and agreed that this policy re-in- 
sures the St. Paul Fire and Marine Insurance Com- 
pany, on their interest as insurers, under their ma- 
rine department Policy No. 32179-32180 and or open 
cover No. 602 and not as originally written. 

This slip is attached to and made a part of Policy 
Meroe O21 1SSUC0 10 oo. by the 
Svea Ins. Co. 

Maced, Oakland, Cal., June 23, 1906. 

Christensen, Edwards & Goodwin 
Managers 
20th Street and Telegraph Avenue 
Oaidands Car 
EDWARD BROWN & SONS, 
Pale 

Other re-insurance permitted. 

Subject to the same risks, valuations, conditions, 
adjustments, modes of settlement, endorsements and 
assignments, charges of interest or of rate as are or 
may be assumed or adopted by the re-insured, and 
loss, if any thereunder, is payable pro rata with the 
re-insured, and at the same time and place. 

Attached to and forms part of Policy No. 502104 is- 
fOr by Svea Ins Co. 
Christensen, Edwards & Goodwin 

Pacific Coast Managers 
meV. Cor. 200m St. & Telegraph Ave. 
Oalsiamd, Cal. 
Signed EDWARD BROWN & SONS, 
ae 
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Jutezs, 120 
This policy 1s made and accepted subject to the fol- 


lowing stipulations and conditions, together with 
such other provisions, agreements, or conditions as 


may be endorsed hereon or added hereto, and no of- 
ficer, agent, or other representative of this compan 
shall have power to waive any provision or condition 
of this policy except such as by the terms of this pol- 
icy may be the subject of agreement indorsed hereon 
or added hereto, and as to such provisions and condi- 
tions no officer, agent. or representative shall have 
such power or be deemed or held to have waived such 
provisions or conditions unless such waiver, if any, 
shall be written upon or attached hereto, noneinal 
any privilege or permission affecting the insurance 
under this policy exist or be claimed by the insured 
unless so written or attached. 

IN WITNESS WHEREOF, Edward Brownie 
Sons, of San Francisco, in the State of California, un- 
der the authority of Power of Attorney from the Svea 
Insurance Co., of Gothenburg, Sweden, have, tor and 
in behalf of the said Company, hereunto affixed their 
name at San Franicsco aforesaid, this 22nd day of 
June, 1906. 

Not valid unless countersigned by the duly author- 
ized Agent at San Framciseou@all. 

EK. L. Favor, Special Agent at San Framecrseo, Ga 

EDWARD BROWN & SONS; 
General Agents. 
This company shall not be liable beyond the actual 


cash value of the property at the time any lossi@s 
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damage occurs, and the loss or damage shall be ascer- 
tained or estimated according to such actual cash val- 
ue, with proper deduction for depreciation however 
caused, and shall in no event exceed what it would 
then cost the insured to repair or replace the same 
with material of like kind and quality; said ascertain- 
ment or estimate shall be made by the insured and 
this company, or, if they differ, then by appraisers, as 
hereinafter provided; and, the amount of loss or dam- 
age having been thus determined, the sum for which 
this company is liable pursuant to this policy shall he 
payable sixty days after due notice, ascertainment, 
estimate, and satisfactory proof of the loss have been 
received by this company in accordance with the 
terms of this policy. It shall be optional, however, 
with this company to take all, or any part, of the arti- 
cles at such ascertained or appraised value, and also 
to repair, rebuild, or replace the property lost or dam- 
aged with other of like kind and quality within a rea- 
sonable time on giving notice, within thirty days af- 
ter the receipt of the proof herein required, of its in- 
tention so to do; but there can be no abandonment to 
this company of the property described. 

This entire policy shall be void if the insured has 
concealed or misrepresented, in writing or otherwise, 
any material fact or circumstance concerning this in- 
surance or the subject thereof; or if the interest of the 
insured in the property be not truly stated heréin; or 
in case of any fraud or false swearing by the insured 
touching any matter relating to this insurance or the 
subject thereof, whether before or after a loss. 
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This entire policy, unless otherwise provided by 
agreement indorsed hereon or added hereto, shall be 
void if the insured now has or shall hereafter make 
or procure any other contract of insurance, whether 
valid or not, on property covered in whole or in part 
by this policy; or if the subject of insurance be a man- 
ufacturing establishment and it be operated in whole 
or im part at night ater than 10 o’clock, or if it @e@aee 
to be operated for more than ten consecutive days; 
or if the hazard be increased by any means within the 
control or knowledge of the insured; or if mechanics 
be employed in building, altering, or repairing the 
within described premises for more than fit- 
teen days at any one time; or Wf (hemi 
terest of the insured be other than tile@me 
ditional andsole ownership; or if the subject of 
insurance be a building on ground not owned by the 
insured in fee simple; or if the subject of insurance be 
personal property and be or become incumbered by a 


chattel mortgage; or if, with the knowledge of the 
insured, foreclosure proceedings be commenced or 


notice given of sale of any property covered by this 
policy by virtue of any mortgage or trust deed; or if 
any change, other than by the death of an insted 
take place in the interest, title, or possession Ofmeme 
subject of insurance (except change of occupants 
without increase of hazard) whether by legal process 
or judgment or by voluntary act of the insured, or oth- 
erwise: or if this policy be assigned before a loss; or 
if illuminating gas or vapor be generated in the de- 
scribed building (or adjacent thereto) for use therein; 
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Sri (any usage or custom of trade or manufacture 
to the contrary notwithstanding) there be kept, used, 
or allowed on the above-described premises, benzine, 
benzole, dynamite, ether, fireworks, gasoline, greek 
fire, gunpowder exceeding twenty-five pounds in 
quantity, naphtha, nitro-glycerine or other explosives, 
phosphorus, or petroleum or any of its products of 
greater inflammability than kerosene oil of the United 
States standard, (which last may be used for lights 
and kept for sale according to law but in quantities 
not exceeding five barrels, provided it be drawn and 
lamps filled by daylight or at a distance not less than 
ten feet from artificial light); or if a building herein 
described, whether intended for occupancy by owner 
or tenant, be or become vacant or unoccupied and so 
remain for ten days. 

This company shall not be liable for loss caused di- 
rectly or indirectly by invasion, insurrection, riot, 
civil war or commotion, or military or usurped power, 
or by order of any civil authority; or by theft; or by 
neglect of the insured to use all reasonable means to 
Save and preserve the property at and after a fire or 
when the property 1s endangered by fire in neighbor- 
ing premises; or (unless fire ensues, and, in that event, 
for the damage by fire only) by explosion of any 
kind, or lightning; but liability for direct damage by 
lightning may be assumed by specific agreemeut 
hereon. 

If a building or any part thereof fall, except as the 
result of fire, all insurance by this policy on such 
building or its contents shall immediately cease. 
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This company shall not be liable for loss to ac- 
counts, bills, currency, deeds, evidences of debt, mion- 
ey, notes, or securities; nor, unless liability is special- 
ly assumed hereon, for loss to awnings, bullion, casts, 
curiosities, drawings, dies, implements, jewels, manu- 
scripts, medals, models, patterns, pictures, scientific 
apparatus, signs, store or office furnitue or fixtures, 
sculpture, tools, or property held on storage or for re- 
pair; nor, beyond the actual value destroyed by fire, 
for loss occasioned by ordinance or law regulating 
construction or repair of buildings, or, by interrup- 
tion of business, manufacturing processes, or other- 
wise; nor for any greater proportion of the value of 
plate glass, frescoes, and decorations than that which 
this policy shall bear to the whole insurance on the 
building described. 

If an application, survey, plan, or description of 
property be referred to in this policy, it shall be a part 
of this contract and a warranty by the insured. 

In any matter relating to this insurance, no person, 
unless duly authorized in writing, shall be deemed the 
agent of this company. 

This policy may by a renewal be continued under 
the original stipulations, in consideration of premium 
for the renewed term provided that any increasevon 
hazard must be made known to this company at the 
time of renewal or this policy shall be void. 

This policy shall be canceled at any time at the re- 
quest of the insured; or by the company by giving 
five days’ notice of such cancellation. If this policy 
shall be canceled as hereinbefore provided, or become 
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void or cease, the premium having been actually paid, 
the unearned portion shall be returned on surrender of 
this policy or last renewal, this company retaining the 
customary short rate; except that when this policy 
is canceled by this company by giving notice it shall 
retain only the pro rata premium. 

Mer, with the consent of this company, an interest 
under this policy shall exist in favor of a mortgagee 
or of any person or corporation having an interest in 
the subject of insurance other than the interest of the 
insured as described herein, the conditions hereinbe- 
fore contained shall apply in the manner expressed in 
such provisions and conditions of insurance relating to 
such interest as shall be written upon, attached, or ap- 
pended hereto. 

If property covered by this policy is so endangered 
by fire as to require removal to a place of safety, and 
is so removed, that part of this policy in excess of its 
proportion of any loss and of the value of property re- 
maining in the original location, shall, for the ensu- 
ing five days only, cover the property so removed in 
the new location; if removed to more than one loca- 
tion, such excess of this policy shall cover therein for 
such five days in the proportion that the value in any 
one such new location bears to the value in all such 
new locations; but this company shall not, in any 
case of removal, whether to one or more locations, be 
liable beyond the proportion that the amount hereby 
insured shall bear to the total insurance on the whole 
property at the time of fire, whether the same cover 
in new location or not. 
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If fire occur the insured shall give immediate notice 
of any loss thereby in writing to this company, pro- 
tect the property from further damage, forthwith sep- 
arate the damaged and undamaged personal property, 
put it in the best possible order, make a complete in- 
ventory of the same, stating the quantity and cost of 
each article and the amount claimed thereon; and 
within sixty days after the fire, unless such tim@emis 
extended in writing by this company, shall render a 
statement to this company, signed and sworn to by 
said insured, stating the knowledge and belief of the 
insured as to the time and origin of the fire; the in- 
terest of the insured and of all others in the property; 
the cash value of each item thereof and the anieamm 
of loss thereon, all incumbrances thereon; all other 
insurance, whether valid or not, covering any of said 
property: anda copy of all the descriptions and sched- 
ules in all policies; any changes in the title, use, occu- 
pation, location, possession, or exposures of said prop- 
erty since the issuing of this policy; by whom and for 
what purpose any building herein described and the 
several parts thereof were occupied at the time of mimes 
and shall furnish, if required, verified plans and speci- 
fications of any building, fixtures, or machinery de- 
stroyed or damaged: and shall also, 1f required, fur- 
nish a certificate of the magistrate or notary publi 
(not interested in the claim as a creditor or otherwise, 
nor related to the insured) living nearest the place of 
the fire; stating that he has examined the ciremme 
stances and believes the insured has honestly sustain- 
ed loss to the amount that such magistrate or notary 
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public shall certify. 

The insured, as often as required, shall exhibit to 
any person designated by this company all that re- 
mains of any property herein described, and submit 
to examinations under oath by any person named by 
this company, and subscribe the same; and as often 
as required, shall produce for examination all books 
of account, bills, invoices, and other vouchers, or cer- 
tified copies thereof if originals be lost, at such rea- 
sonable place as may be designated by this company 
or its representative, and shall permit extracts and 
copies thereof to be made. 

In the event of disagreement as to the amount of 
loss, the same shall, as above provided, be ascertained 
by two competent and disinterested appraisers, the in- 
sured and this company each selecting one, and the 
two so chosen shall first select a competent and dis- | 
interested umpire; the appraisers together shall then 
estimate and appraise the loss, stating separately 
sound value and damage, and, failing to agree, shall 
submit their differences to the umpire; and the award 
in writing of any two shall determine the amount of 
such loss; the parties thereto shall pay the appraiser 
respectively selected by them and shall bear equally 
the expenses of the appraisal and umpire. 

This company shall not be held to have waived any 
provision or condition of this policy or any forfeiture 
thereof by any requirement, act, or proceeding. on its 
part relating to the appraisal or to any examination 
herein provided for; and the loss shall not become 
payable until sixty days after the notice, ascertain- 
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ment, estimate, and satisfactory proof of the loss 
herein required have been received by this company, 
including an award by appraisers when appraisal has 
been required. 

This company shall not be liable under this policy 
for a greater proportion of any loss on the described 
property, or for loss by and expense of removal from 
premises endangered by fire, than the amount hereby 
insured shall bear to the whole insurance, whether 


valid or not, or by solvent or insolvent insurers cov- 
ering such property, and the extent of the application 


of the insurance under this policy or of the contribu- 
tion to be made by this company in case of loss, may 
be provided for by agreement or condition written 
hereon or attached or appended hereto. Liability for 
re-insurance shall be as specifically agreed hereon. 

If this company shall claim that the fire was caused 
by the act or neglect of any person or corporation, 
private or municipal, this company shall, on payment 
of the loss, be subrogated to the extent of such pay- 
ment to all right of recovery by the insured for the 
loss resulting therefrom, and such right shall be as- 
signed to this company by the insured on receiving 
such payment. 

No suit or action on this policy, for the recovery 
of any claim, shall be sustainable in any court of law 
or equity until after full compliance by the insured 
with all the foregoing requirements, nor unless com- 
menced within twelve months next after the fire. 

Wherever in this policy the word “insured” occurs, 
it shall be held to include the legal representative of 
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the insured, and wherever the word “loss” occurs, it 
shall be deemed the equivalent of “loss or damage.” 
If this policy be made by a mutual or other company 
having special regulations lawfully applicable to its 
organization, membership, policies or contracts of in- 
surance, such regulations shall apply to and form a 
Part of this policy as the same may be written or 
printed upon, attached, or appended hereto. 
[Endorsed on Back]: Standard Fire Insurance 
okie, ot the stare of News York; Expires Aug- 
Mist 26th, 1906; Property, Brisvol, Alaska; Amt, 
$2500.00; Premium, $25.00; St. Paul Fire & Ma- 
rine Ins. Co., No. 502104, Svea Insurance Com- 
pany of Gothenburg, Sweden. Pacific Coast De- 
partment, Edward Brown & Sons, General 
Agents, 1008 Broadway, Oakland, Cal. 
Peceived jun. 29, 1906: 
Bs ioe @ CN 222. e ee eezede eee cece ct 


femed fan. 11, 1912, 
A. M. CANNON, 
Clerk’ U. S. District Court. 


[Plaintiff's Exhibit 65. ] 


ING, 54971. $1500.00. 
A Stock Corporation. 
ae AGRICULTURAL INSURANCE COM- 
ie Vel AV ATE RoR@NVene Ne Y. 

im CONSIMERATION OF THE STIPULA- 
miONS HEREIN NAMED AND OF FIFTEEN & 
NO|100 Dollars Premium. Does insure Saint Paul 
Fire & Marine Insurance Company, for the term of 
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Year.... from the 26th day of May, 1906, 
at noon, to the 26th day of August, 1906, at noon, 


against all loss or damage by FIRE, except as herein- 

after provided, to an amount not exceeding Fifteen 

Hundred Dollars to the following described property 

while located and contained as described herein, and 

not elsewhere, to wit: 

On their interest as insurers under their Marine 
Department agency policy number 32179-32180 or 
open cover No. 602, issued to Alaska Portland Pack- 
ers’ Association covering $50,000 viz :-— 

So 0......0n frame buildings, sheds, net racks, 
wharves, piling and capping, comprising 
the cannery plant of the Alaska Portland 
Packers’ Assn., and known as the 2223 
ltrs cs. Cannery, situate at Bris- 
tol Bay, Alaska. 

ee 0......0n engines and boilers, smoke-stacks and 
steam] connections, and on all other fixed 
and movable machinery, shafting, gearing, 
belting, pulleys, hangers and on parts and 
extras of and for same, and on all tools, 


implements, appurtenances, retorts, ma- 
chines and fixtures, belonging or relating to 


the business of salmon packing or canning. 
$50000 On tin, tin cans manufactured and in pro- 
cess of manufacture, and on materials for 
making and finishing the same; on salmon 
packed and in process of packing; on nets, 
rope, web, twine, thread, lead, corks” ama 
lines, barrels, packing boxes, labels, provis- 
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ions, fuel, and on all other product, material 
stores, merchandise and supplies incident to 
the canning and packing of salmon, their 


own or held by them in trust or on com- 
mission, or sold but not removed, in which 


they may retain an interest; it being here- 
by understood and agreed that this insur- 
ance does not attach to nor cover on any 
building, shed, wharf, boat, fixtures or ma- 
chinery, nor on appurtenances or supplies 
therefor. 

one... 0......On their fishing boats and dories and their 
equipments, consisting of masts, sails, oars 
and tackle. 

All while contained in or attached to the 
buildings, sheds, warehouses and fish 
house, and on platforms, wharf and tram- 
ways above described. 

In event of loss, all cans filled and ready for lac- 
quering, labeling or casing, are to be estimated at the 
market value of cased goods less the actual cost of la- 
bor and material to complete the same. 

Permission granted to repair boats; to keep and use 
kerosene oil for lights; to work nights and to shut 
down. Warranted by the assured that benzine, naph- 
tha, or other product of petroleum, shall not be kept 
on the premises, either for the reduction of lacquer 
or for any other purpose except as herein permitted. 

Permission granted to keep and use lacquer.on the 
premises insured; to keep for sale on the premises not 
to exceed 150 pounds of gunpowder (in metal canis- 
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ters) and 500 gallons kerosene oil, and to use fire- 
pots fed by kerosene oil warranted to stand a fireest 
of 110 degrees Fahrenheit, or better, before it will 
flash or emit inflammable vapor, provided the pipes 
leading to said fire-pots are supplied from and the oil 
is kept at the point not less than twenty-five feet 
from all the buildings referred to in this policy. 

In case of loss, the assured to furnish to one adjust- 
er for all companies concerned (if they elect to send 
one) transportation and subsistance, or cost of same, 
from San Francisco to and at the insured premises 
a eae 

It is understood and agreed that this insurance 
covers on each of above described buildings, when 
detached from any other building, in that proportion 
which the value of each building bears to the total val- 
ue of all the buildings, and covers also on the contents 
of said buildings in the same manner. 

It is understood that the above described property 
stands on U. S. Government land. 

Permission is hereby granted for other conctirrens 
insurance. 

Permission is granted to use electric lights. Wires 
to be coated with approved insulating material, and 
to have at least double the conducting capacity Fe 
quired by the generators, and to be protected by por- 
celain or hard rubber insulators where they enter the 
building. Lamp frames to be insulated and to have 
globes closed at the bottom, and at the top by spark 
arrestors where ignitable materials are exposed. 

Permission is hereby granted to use a gasoline en- 
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gine, it being warranted by the assured that the tank 
for gasoline and naphtha be constructed of iron, ca- 
pacity not to exceed 100 gallons, to be buried not less 
than four feet under ground and not within 30 feet of 
any insurable building, and that the engine shall not 
be used below the grade or first floor of the building; 
the gasoline or naphtha to be forced directly from the 
tank to the engine by automatic pump; ignition to be 
by electric spark: supply pipe to drain toward tank 
and to enter building at nearest point to engine; the 
engine room to be well ventilated at floor and ceiling. 

Femmissionws hereby sranted to reduce lacqwer 
with benzine, it being warranted by the assured that 
the lacquering machine is placed outside of the build- 
ing on an open platform, and that no more than one 
and one-half gallons of benzine are to be used at one 
time in the reduction of lacquer, and that no lacquer 
or benzine shall be kept on the premises other than 
that used in the lacquering machine. 

It is understood and agreed that during the pack- 
ing season a watchman shall be employed by the as- 
sured to be in and upon the premises every night; and 
that when the packing season is over one or more 
white men shall be left on the premises who shall have 
charge of the same and who shall reside in or near the 
above described premises. 

Privileged to make alterations and repairs (extern- 
al conditions excepted) incidental to the busiriess, for 
a term not exceeding fifteen days at any one time. 

This insurance does not cover any immediate loss 
or damage to dynamos, exciters, lamps, switches, 


422 Globe & Rutgers Fire Insurance Co. 


ters) and 500 gallons kerosene oil, and to use fire- 
pots fed by kerosene oil warranted to stand a fire test 
of 110 degrees Fahrenheit, or better, before it will 
flash or emit inflammable vapor, provided the pipes 
leading to said fire-pots are supplied from and the oil 
is kept at the point not less than twenty-five feet 
from all the buildings referred to in this policy. 

In case of loss, the assured to furnish to one adjust- 
er for all companies concerned (if they elect to send 
one) transportation and subsistance, or cost of same, 
from San Francisco to and at the insured premises 
and return. 

It is understood and agreed that this insurance 
covers on each of above described buildings, when 
detached from anv other building, in that proportion 
which the value of each building bears to the total val- 
ue of all the buildings, and covers also on the contents 
of said buildings in the same manner. 

It is understood that the above described property 
stands on U. S. Government land. 

Permission is hereby granted for other concurrent 
insurance. 

Permission is granted to use electric lights. Wires 
to be coated with approved insulating material, and 
to have at least double the conducting capacity re- 
quired by the generators, and to be protected by por- 
celain or hard rubber insulators where they enter the 
building. Lamp frames to be insulated and to have 
globes closed at the bottom, and at the top by spark 
arrestors where ignitable materials are exposed. 

Permission is hereby granted to use a gasoline en- 
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gine, it being warranted by the assured that the tank 
for gasoline and naphtha be constructed of iron, ca- 
pacity not to exceed 100 gallons, to be buried not less 
than four feet under ground and not within 30 feet of 
any insurable building, and that the engine shall not 
be used below the grade or first floor of the building; 
the gasoline or naphtha to be forced directly from the 
tank to the engine by automatic pump; ignition to be 
by electric spark; supply pipe to drain toward tank 
and to enter building at nearest point to engine; the 
engine room to be well ventilated at floor and ceiling. 

Permission is hereby granted to reduce lacquer 
with benzine, it being warranted by the assured that 
the lacquering machine is placed outside of the build- 
ing on an open platform, and that no more than one 
and one-half gallons of benzine are to be used at one 
time in the reduction of lacquer, and that no lacquer 
or benzine shall be kept on the premises other than 
that used in the lacquering machine. 

It is understood and agreed that during the pack- 
ing season a watchman shall be employed by the as- 
sured to be in and upon the premises every night; and 
that when the packing season is over one or more 
white men shall be left on the premises who shall have 
charge of the same and who shall reside in or near the 
above described premises. 

Privileged to make alterations and repairs (extern- 
al conditions excepted) incidental to the business, for 
a term not exceeding fifteen days at any one time. 

This insurance does not cover any immediate loss 
or damage to dynamos, exciters, lamps, switches, 
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motors or other electrical machinery caused directly 
by electric current therein, whether artificial or na- 
taal 
July 14th, 1906. 

It is understood and agreed that this policy re-in- 
sures the St. Paul Fire and Marine Insurance Com- 
pany, on their interest as insureres, under their ma- 
rine department, Policy No. 32179-32180 and or open 
cover No. 602, and not as originally written. 


EDWARD BROWN & SONS 


iP. Lee 
This slip is attached to and made a part of Policy 
IGM ie iSsiied (O22... eee by the Agricul- 


tial ins. Co. 
Wated, Oakland, Galsg)|un. 250k 06, 


Christensen, Edwards & Goodwin 
Managers 
20th Street and Telegraph Avenue 
Oakland, "Cal. 
EDWARD BROWN & SONS; 
Ig, Bile 


Other re-insurance permitted. 


Subject to the same risks, valuations, conditions, 
adjustments, modes of settlement, endorsements and 
assignments, changes of interest or of rate as are or 
may be assumed or adopted by the re-insured, and 
loss, 1f any thereunder, is payable pro rata with the 
re-insured, and at the same time and place. 


Attached to and forms part of Policy No. 54971, is- 
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0 UO cee by Agricultural ins. 
Co. 
Christensen, Edwards & Goodwin 
Pacific Coast Managers 
WN. W. Cor. 20th St. & Telegraph Ave. 
Oakland, Cal. 
Signed EDWARD BROWN & SONS, 


F. M. 


This policy is made and accepted subject to the 
foregoing stipulations and conditions and the stipu- 
lations and conditions stated in detail on the reverse 
side of this contract, which form a part hereof as ful- 
ly as if recited herein, together with such other pro- 
visions, agreements or conditions as may be endorsed 
hereon or added hereto, and no officer, agent or oth- 
er representative of this company shall have power 
to waive any provision or condition of this policy 
except such as by the terms of this policy may be the 
subject of agreement indorsed hereon or added here- 
to, and as to such provisions and conditions no offi- 
cer, agent or representative shall have such power 
or be deemed or held to have waived such provisions 
or conditions unless such waiver, if any, shall be writ- 
ten upon or attached hereto, nor shall any privilege 
or permission affecting the insurance under this pol- 
icy exist or be claimed by the insured unless so writ- 
ten or attached. 


IN WITNESS WHEREOF, this company has 
executed and attested these presents this 22nd day of 
June, 1906. 
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This Policy shall not be valid until countersigned 
by the duly authorized Manager or Agent of the Com- 


pany at San Franciscon @al 
WM. H. STEVENS 
President. 


J. 0. Adams, 
Scererainy, 


SPIPULATIONS AND CONDITIONS 


Countersigned by Edward Brown & Sons, Agent. 
By E. L. Favor, Special Atgeie 


This company shall not be liable beyond the actual 
cash value of the property at the time any loscm@n 
damage occurs, and the loss or damage shall be as- 
certained or estimated according to such actual cash 
value, with proper deduction for depreciation how- 
ever caused, and shall in no event exceed what it 
would then cost the insured to repair or replace the 
same with material of like kind and quality; said ac- 
certainment or estimate shall be made by the insured 
and this company, or, if they differ, then by apprais- 
ers, as hereinafter provided; and, the amount of loss 
or damage having been thus determined, the sum for 
which this company is liable pursuant to this policy 
shall be payable sixty days after due notice, ascer- 
tainment, estimate, and satisfactory proof of the loss 
have been received by this company in accordance 
with the terms of this policy. It shall be optional, 
however, with this company to take all, or any part, 
of the articles at such ascertained or appraised value, 
and also to repair, rebuild, or replace the property 
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lost or damaged with other of like kind and quality 
within a reasonable time on giving notice, within 
thirty days after the receipt of the proof herein re- 
quired, of its intention so to do; but there can be no 
abandonment to this company of the property de- 
scribed. 

This entire policy shall be void if the insured has 
concealed or misrepresented, in writing or otherwise, 
any material fact or circumstance concerning this in- 
surance or the subject thereof; or if the interest of 
the insured in the property be not truly stated herein; 
on in case of any fraud or false swearing by the in- 
sured touching any matter relating to this insurance 
or the subject thereof, whether before or after a loss. 

This entire policy, unless otherwise provided by 
agreement indorsed hereon or added hereto, shall be 
void if the insured now has or shall hereafter make 
or procure any other contract of insurance, whether 
valid or not, on property covered in whole or 
in part at night later than ten o'clock, or 
if it cease to be operated for more than ten 
consecutive days; or if the hazard be increased 
by any means within the control or knowl- 
edge of the insured; or if mechanics be employed in 
building, altering, or repairing the within described 
premises for more than fifteen days at any one time; 
or if the interest of the insured be other than uncon- 
ditional and sole ownership; or if the subject of in- 
surance be a building on ground not owned by the in- 
sured in fee-simple; or if the subject of insurance be 
personal property and be or become incumbered by a 
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chattel mortgage; or if, with the knowledge of the in- 
sured, foreclosure proceedings be commenced or no- 
tice given of sale of any property covered by this pol- 
icy by virtue of any mortgage or trust deed; or 1f any 
change, other than by the death of an insured, take 
place in the interest, title, or possession of the subject 
of insurance (except change of occupants without in- 
crease of hazard) whether by legal process or judg- 
ment or by voluntary act of the insured, or otherwise; 
or if this policy be assigned before a loss; or if illum- 
inating gas or vapor be generated in the described 
btilding (or adjacent thereto) for use thereim;vomem 
(any usage or custom of trade or manufacture to the 
contrary notwithstanding) there be kept, used, or al- 
lowed on the above described premises, benzine, ben- 
zole, dynamite, ether, fireworks, gasoline, greek fire, 
gunpowder exceeding twenty-five pounds in quan- 
tity, naphtha, nitro-glycerine or other explosives, 
phosphorus, or petroleum or any of its products of 
greater inflammability than kerosene oil of the United 
States standard, (which last may be used for hghts 
and kept for sale according to law but in quantities 
not exceeding five barrels, provided it be drawn and 
lamps filled by daylight or at a distance not less than 
ten feet from artificial light); or if a buslding henem 
described, whether intended for occupancy by owner 
or tenant, be or become vacant or unoccupied and so 
remain for ten days. 

This company shall not be liable for loss caused 
directly or indirectly by invasion, insurrection, riot, 
civil war or commotion, or military or usurped power, 
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or by order of any civil authority; or by theft; or by 
neglect of the insured to use all reasonable means to 
save and preserve the property at and after a fire or 
when the property is endangered by fire in neighbor- 
ing premises; or (unless fire ensues, and, in that 
event, for the damage by fire only) by explosion of 
any kind, or lightning; but liability for direct damage 
by lightning mav be assumed by specific agreement 
mereon. 

If a building or any part thereof fall, except as the 
result of fire, all insurance by this policy on such 
building or its contents shall immediately cease. 

This company shall not be liable for loss to ac- 
counts, bills, currency, deeds, evidences of debt, mon- 
ey, notes, or securities; nor unless liability is specifi- 
cally assumed hereon, for loss to awnings, bullion, 
casts, curiosities, drawings, dies, implements, jewels, 
manuscripts, medals, models, patterns, pictures, sci- 
entific apparatus, signs, store or office furniture or 
fixtures, sculpture, tools, or property held on storage 
or for repairs; nor, beyond the actual value destroyed 
by fire, for loss occasioned by ordinance or law regu- 
lating construction or repair of buildings, or by in- 
terruption of business, manufacturing processes, or 
otherwise; nor for any greater proportion of the value 
of plate glass, frescoes, and decorations than that 
which this policy shall bear to the whole insurance on 
the building described. | 

If an application, survey, plan, or description of 
property be referred to in this policy it shall be a part 
of this contract and a warranty by the insured. 
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In any matter relating to this insurance no person, 
unless duly authorized in writing, shall be deemed the 
agent of this company. 

This policy may by a renewal be continued under 
the original stipulations, in consideration of premium 
for the renewed term, provided that any incréasesen 
hazard must be made known to this company at the 
time of renewal or this policy shall be void. 

This policy shall be cancelled at any time at titeaa= 
quest of the insured; or by the company by giving five 
davs’ notice of such cancelation. If this policy shall 
be canceled as hereinbefore provided, or become void 
or cease, the premium having been actually paid, the 
unearned portion shall be returned on surrendeme? 
this policy or last renewal, this company retaining the 
customary short rate; except that when this policy is 
canceled by this company by giving notice it shall re- 
tain only the pro rata premitm. 

If, with the consent of this company, an interest 
under this policy shall exist in favor of a mortgagee 
or of any person or corporation having an interest in 
the subject of insurance other than the interest of 
the insured as described herein, the conditions herein- 
before contained shall apply in the manner expressed 
in such provisions and conditions of insurance relat- 
ing to such interest as shall be written upon, attached. 
or appended hereto. 

If property covered by this policy is so endangered 
by fire as to require removal to a place of safety, and 
is so removed, that part of this policy in excess of its 
proportion of any loss and of the value of property 
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remaining in the original location, shall, for the ensu- 
ing five days only, cover the property so removed in 
the new location; if removed to more than one loca- 
tion, such excess of this policy shall cover therein for 
such five days in the proportion that the value in any 
one such new location bears to the value in all such 
new locations; but this company shall not in any case 
of removal, whether to one or more locations, be li- 
able beyond the proportion that the amount hereby 
insured shall bear to the total insurance on the whole 
property at the time of fire, whether the same cover 
in new location or not. 

If fire occur the insured shall give immediate no- 
tice of any loss thereby in writing to this company, 
protect the property from further damage, forthwith 
separate the damaged and undamaged personal prop- 
erty, put it in the best possible order, make a com- 
plete inventory of the same, stating the quantity and 
cost of each article and the amount claimed thereon; 
and, within sixty days after the fire, unless such time 
is extended in writing by this company, shall render 
a statement to this company, signed and sworn to by 
said insured, stating, the knowledge and belief of the 
insured as to the time and origin of the fire; the in- 
terest of the insured and of all others in the prop- 
emmy; tle cash value of each item thereof and the 
amount of loss thereon; all incumbrances thereon; all 
other insurance, whether valid or not, covering any 
of said property; anda copy ofall the descriptions and 
schedules in all policies; any changes in the title, use, 
occupation, possession, or exposures of said property 
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since the issuing of this policy ; by whom and for what 
purpose any building herein described and the several 
parts thereof were occupied at the time of fire; and 
shall furnish, if required, verified plans and specifica- 
tions of any building, fixtures, or machinery destroy- 
ed or damaged; and shall also, if required, furnish a 
certificate of the magistrate or notary public (not in- 
terested in the claim as a creditor or otherwise, nor re- 
lated to the insured) living nearest the place of fire, 
stating that he has examined the circumstances and 
believes the insured has honestly sustained loss to the 
amount that such magistrate or notary public shall 
certify. 

The insured, as often as required, shall exhibit to 
any person designated by this company all that re- 
mains of any property herein described, and submit 
to examinations under oath by any person named by 
this company, and subscribe the same; and, as often 
as required, shall produce for examination all books 
of account, bills, invoices, and other vouchers, or cer- 
tified copies thereof if originals be lost, at such rea- 
sonable place as may be designated by this company 
or its representative, and shall permit extracts and 
copies thereof to be made. 

In the event of disagreement as to»the amouneror 
loss the same shall, as above provided, be ascertained 
by two competent and disinterested appraisers, the in- 
sured and this company each selecting one, and the 
two so chosen shall first select a competent and dis- 
interested umpire; the appraisers together shall then 
estimate and appraise the loss, stating separately 
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sound value and damage, and, failing to agree, shall 
submit their differences to the umpire; and the award 
in writing of any two shall determine the amount of 
such loss; the parties thereto shall pay the appraiser 
respectively selected by them and shall bear equally 
tie expenses of the appraisal and umpire. 

This company shall not be held to have waived any 
provision or condition of this policy or any forfeiture 
thereof by any requirement, act, or proceeding on its 
part relating to the appraisal or to any examination 
herein provided for; and the loss shall not become 
payable until sixty days after the notice, ascertain- 
ment, estimate, and satisfactory proof of the loss 
herein required have been received by this company, 
including an award by appraisers when appraisal has 
been required. 

This company shall not be liable under this policy 
for a greater proportion of any loss on the described 
property, or for loss by and expense of removal from 
premises endangered by fire, than the amount hereby 
insured shall bear to the whole insurance, whether 
valid or not, or by solvent or insolvent insurers, cover- 
ing such property, and the extent of the application 
of the insurance under this policy or of the contribu- 
tion to be made by this company in case of loss, may 
be provided for by agreement or condition written 
hereon or attached or appended hereto. Liability for 
re-insurance shall be as specifically agreed hereon. 

If this company shall claim that the fire was caused 
by the act or neglect of any person or corporation, 
private or municipal, this company shall, on payment 
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of the loss, be subrogated to the extent of such pay- 
ment to all right of recovery by the insured for the 
loss resulting therefrom, and such right shall be as- 
signed to this company by the insured on receiving 


such payment. 


No suit or action on this policy, for the recovery of 
any claim, shall be sustainable in any court of law 
or equity until after full compliance by the insured 
with all the foregoing requirements, nor unless com- 


menced within twelve months next after the fire. 


Wherever in this policy the word “insured” occurs, 
it shall be held to include the legal representative of 
the insured, and wherever the word “loss” occurs, it 
shall be deemed the equivalent of “loss or damage.” 


If this policy be made by a mutual or other com- 
pany having special regulations lawfully applicable 
to its organization, membership, policies or contracts 
of insurance, such regulations shall apply to and form 
a part of this policy as the same may be written or 
printed upon, attached, or appended hereto. 


[Endorsed on Back]: Standard Fire Insurance Pol- 
icy of the State of New York. Expires August 
26th, 1906; Property, Bristol Bay, Alaska; Am't, 
$1500.00; Premium, $15.00; St. Paul Fire & Ma- 
rine Ins. Co. No. 54971. The Agricultural In- 
surance Company of Watertown, N. Y., Charter- 
ed 1853. Itis important that the written portions 
of all policies covering the same property read ex- 
actly alike. If they do not they should be made 
uniform at once. 
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Received Jun. 29, 1906. 
st epee eer 
mailed Jan. 11, 1912. 
A. M. CANNON, 
Clerk WS. District Cotas 


[Piaintiff’s Exhibit 66. | 
No. 341081 $1000.00 


THE GLOBE AND RUTGERS FIRE INSUR- 
ACE COMPANY. 
Incorporated. 
of the City of New York. 
Cash Capital $400,000.00 

POGONSIDERATION OF THE STIPULA- 
TIONS HEREIN NAMED AND OF Ten & No/100 
Dollars Premium Does insure Saint Paul Fire & Ma- 
rine Insurance Company for the term of Three 
Months from the 26th day of May, 1906, at noon, to 
the 26th day of August, 1906, at noon, against ali di- 
rect loss or damage by fire, except as hereinafter pro- 
vided, to an amount not exceeding One Thousand 
Dollars, to the following described property while lo- 
cated and contained as described herein, and not else- 
where, to wit: 

On their interest as insurers under their Marine 
Department, agency policy number 32179-32180 or 
open cover No. 602, issued to Alaska Portland Pack- 
ers’ Association, covering $50,000, viz :— 

e.. 0....On frame buildings, sheds, net racks, 
wharves, piling and capping, comprising 
the cannery plant of the Alaska Portland 
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Packers’ Assn., and known as the =e 
ceseeen 2pece ls: Cannery, sitttateman 
Bristol Bay, Alaska. 


On engines and boilers, smoke-stacks and 
steam connections, and on all other fixed 
and movable machinery, shafting, gearing, 
belting, pulleys, hangers and on parts and 
extras of and for same, and on all togres 
implements, appurtenances, retorts, ma- 
chines and fixtures, belonging or relating 
to the business of salmon packing or can- 


ning. 


On tin, tin cans manufactured and in pro- 
cess of manufacture, and on materials for 
making and finishing the same; on salmon 
packed and in process of packing; on nets, 
rope, web, twine, thread, lead, corks and 
lines, barrels, packing boxes, labels, provis- 
ions, fuel, and on all other product, mater- 
ial stores, merchandise and supplies inci- 
dent to the canning and packing of salmon, 
their own or held by them in trust or on 
commniission, or sold but not removed, in 
which they may retain an interest; it being 
hereby understood and agreed that this in- 
surance does not attach to nor cover on any 
building, shed, wharf, boat, fixtures or ma- 
chinery, nor on appurtenances or supplies 
tierelor. 


On their fishing boats and dories and their 
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equipments, consisting of masts, sails, oars 
and tackle. 

All while contained in or attached to the 
buildings, sheds, warehouses and_ fish 
house, and on platforms, wharf and tram- 
ways above described. 

In event of loss, all cans filled and ready for lac- 
quering, labeling or casing, are to be estimated at the 
market value of cased goods less the actual cost of 
labor and material to complete the same. 

Permission granted to repair boats; to keep and use 
kerosene oil for lights; to work nights and to shut 
down. Warranted by the assured that benzine, naph- 
tha, or other product of petroleum, shall not be kept 
on the premises, either for the reduction of lacquer or 
for any other purpose except as herein permitted. 

Permission granted to keep and use lacquer on the 
premises insured; to keep for sale on the premises not 
to exceed 150 pounds of gunpowder (in metal canis- 
ters) and 500 gallons kerosene oil, and to use fire-pots 
fed by kerosene oil warranted to stand a fire test of 
110 degrees Fahrenheit, or better, before it will flash 
or emit inflammable vapor, provided the pipes leading 
to said fire-pots are supplied from and the oil is kept 
at the point not less than twenty-five feet from all the 
buildings referred to in this policy. 

In case of loss, the assured to furnish to one adjust- 
er for all companies concerned (if they elect to send 
one) transportation and subsistence, or cost of same, 
from San Francisco to and at the insured premises 


and return. 
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It is understood and agreed that this insurance 
covers on each of above described buildings, when 
detached from any other building, in that proportion 
which the value of each building bears to the total 
value of all the buildings, and covers also on the con- 
tents of said buildings in the same manner. 

It is understood that the above described property 
stands on U. S. Government land. 

Permission is hereby granted for other concurrent 
insurance. 

Permission is granted to use electric lights. Wires 
to be coated with approved insulating material, and to 
have at least double the conducting capacity required 
by the generators, and to be protected by porcelain or 
hard rubber insulators where they enter the building. 
Lamp frames to be insulated and to have globes 
closed at the bottom, and at the top by spark arrestors 
where ignitable materials are exposed. 

Permission 1s hereby granted to use a gasoline en- 
gine, it being warranted bythe assured that the tame 
for gasoline and naphtha be constructed of iron, capa- 
city not to exceed 100 gallons, to be buried not less 
than four feet under ground and not within 30 feet of 
any insurable building, and that the engine shall not 
be used below the grade or first floor of the building; 
the gasoline or naphtha to be forced directly from the 
tank to the engine by automatic pump; ignition to be 
by electric spark; supply pipe to drain toward tank 
and to enter building at nearest point to engine; the 
engine room to be well ventilated at floor and ceiling. 

Permission is hereby granted to reduce lacquer 
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with benzine, it being warranted by the assured that 
the lacquering machine is placed outside of the build- 
ing on an open platform, and that no more than one 
and one-half gallons of benzine are to be used at one 
time in the reduction of lacquer, and that no lacquer 
or benzine shall be kept on the premises other than 
that used in the lacquering machine. 

It is understood and agreed that during the packing 
season a watchman shall be employed by the assured 
to be in and upon the premises every night; and that 
when the packing season is over one or more white 
men shall be left on the premises who shall have 
charge of the same and who shall reside in or near the 
above described premises. 

Privileged to make alterations and repairs (extern- 
al conditions excepted) incidental to the business, for 
a term not exceeding fifteen days at any one time. 

This insurance does not cover any immediate loss 
or damage to dynamos, exciters, lamps, switches, 
motors or other electrical machinery caused directly 
by electric current therein, whether artificial or na- 
tural. 

July 14th, 1906. 

It is understood and agreed that this policy re-in- 
sures the St. Paul Fire and Marine Insurance Com- 
pany, on their interest as insurers, under their marine 
department, Policy No. 32179-32180 and or open cov- 
er No. 602, and not as originally written. 

EDWARD BROWN & SONS, 
iwlssAB 

This slip is attached to and made a part of Policy 
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No. 34108, 198tied 10 fo). ai 
by te’ Globe @ Rutoers ime, Co, 

Dared, Oakland, Caltalmn. 23,1006. 

Christensen, Edwards & Goodwin 
Managers 
20th Street and Telegraph Avenue 
Oaliand Gal: 
EDWARD BROWN & SONS 
Fa 

Other re-insurance permitted. 

Subject to the same risks, valuations, conditions 
adjustments, modes of settlement, endorsements and 
assignments, changes of interest or of rate as are or 
may be assumed or adopted by the re-insured, and 
loss, if any thereunder, is payable pro rata with the 
re-insured, and at the same time and place. 

Attached to and forms part of Policy No. 341081, is- 
SUC CIC er  eeeenee ere emerener emt by Globe & 
Rutgers Ins. Co. 

Christensen, Edwards & Goodwin 
Pacific Coast Managers 
N.Y. Cor. 20th St. Ge Teleeraph Avwe. 
Oalsland, Cal. 
Signed EDWARD BROWM& SOE 
POM. 

June 23, 1906. 

This Company shall not be liable beyond the actual 
cash value of the property at the time any loss or 
damage occurs, and the loss or damage shall be as- 
certained or estimated according to such total cash 
value, with proper deduction for depreciation how- 
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ever caused, and shall in no event exceed what it 
would then cost the insured to repair or replace the 
same with material of like kind and quality; said as- 
certainment or estimate shall be made by the insured 
and this company, or, if they differ, then by apprais- 
ers, as hereinafter provided; and, the amount of loss 
or damage having been thus determined, the sum for 
which this company is liable pursuant to this policy, 
shall be payable sixty days after due notice, ascer- 
tainment, estimate, and satisfactory proof of the loss 
have been received by this company in accordance 
with the terms of this policy. It shall be optional, 
however, with this company to take all, or any part, 
of the articles at such ascertained or appraised value, 
and also to repair, rebuild, or replace the property lost 
or damaged with other of like kind and quality within 
a reasonable time on giving notice, within thirty days 
after the receipt of the proof herein required, of its in- 
tention so to do; but there can be no abandonment to 
this company of the property described. 

This entire policy shall be void if the insured has 
concealed or misrepresented, in writing or otherwise, 
any material fact or circumstance concerning this in- 
surance or the subject thereof; or if the interest of the 
insured in the property be not truly stated herein; or 
in case of any fraud or false swearing by the insured 
touching any matter relating to this insurance or the 
subject thereof, whether before or after a loss. | 

This entire policy, unless otherwise provided by 
agreement indorsed hereon or added hereto, shall be 
void if the insured now has or shall hereafter make or 
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procure any other contract of insurance, whether val- 
id or not, on property covered in whole or in part by 
this policy; or if the subject of insurance be a manu- 
facturing establishment and it be operated in whole 
or in part at night later than ten o'clock, or, if it cease 
to be operated for more than ten consecutive days; or, 
if the hazard be increased by any means within the 
control or knowledge of the insured; or if mechanics 
be employed in building, altering, or repairing the 
within described premises for more than fifteen days 
at any one time: or if the interest of the insured be 
other than unconditional and sole ownership; or if the 
subject of insurance be a building on ground not own- 
ed by the insured in fee-simple; or if the subject of in- 
surance be personal property and be or become incum- 
bered by a chattel mortgage; or if, with the knowl- 
edge of the insured, foreclosure proceedings be com- 
menced or notice given of sale of any property cover- 
ed by this policy by virtue of any mortgage or trust 
deed; or if any change, other than by the death of an 
insured, take place in the interest, title or possession 
of the subject of insurance (except change of occu- 
pants without increase of hazard) whether by legal 
process or judgment or by voluntary act of the insur- 
ed, or otherwise; or if this policy be assigned before 
a loss; or if illuminating gas or vapor be generated in 
the described building (or adjacent thereto) for use 
therein; or if (any usage or custom of trade or manu- 
facture to the contrary notwithstanding) there he 
kept, used, or allowed on the above described prem- 
ises, benzine, benzole, dynamite, ether, fireworks, gas 
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oline, Greek fire, gunpowder exceeding twenty-five 
pounds in quantity, naphtha, nitro-glycerine or other 
explosives, phosphorus, or petroleum or any of its 
products of greater inflammability than kerosene oil 
Oeethne United States standard, (vhich last may be 
used for lights and kept for sale according to law but 
in quantities not exceeding five barrels, provided it be 
drawn and lamps filled by daylight or at a distance 
not less than ten feet from artificial light); or if a 
building herein described, whether intended for occu- 
pancy by owner or tenant, be or become vacant or un- 
occupied and so remain for ten days. 

This company shall not be liable for loss caused di- 
rectly or indirectly by invasion, insurrection, riot, civil 
war or commotion, or military or usurped power, or 
by order of any civil authoity; or by theft; or by neg- 
lect of the insured to use all reasonable means to save 
and preserve the property at and after a fire, or when 
the property is endangered by fire in neighboring 
premises; or (unless fire ensues, and in that event, for 
the damage by fire only) by explosion of any kind, or 
lightning; but hability for direct damage by lightning 
mav be assumed by specific agreement hereon. 

If a building or any part thereof fall, except as the 
result of fire, all insurance by this policy on such 
building or its contents shall immediately cease. 

Mints company shall not be liable for loss to ac- 
counts, bills, currency, deeds, evidence of debt, money, 
notes, or securities; nor, unless liability is specifical- 
ly assumed hereon, for loss to awnings, bullion, casts, 
curiosities, drawings, dies, implements, jewels, manu- 
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scripts, medals, models, patterns, pictures, scientific 
apparatus, signs, store or office furniture or fixemiigess 
sculpture, tools, or property held on storage or for 
repairs: nor, beyond the actual value destroyed™iy 
fire, for loss occasioned by ordinance or law regulat- 
ing construction or repair of buildings, or by inter- 
ruption of business, manufacturing processes, or oth- 
erwise: nor for any greater proportion of the value of 
plate glass, frescoes, and decorations than that which 
this policy shall bear to the whole insurance on the 
building described. 

li an application, survey, plan, or deseriptemmen 
property be referred to in this policy it shall be a part 
of this contracteand aswasramty by the iinsumed 

In anv matter relating to this insurance no person, 
unless duly authorized in writing, shall be deemed the 
agent of this company. 

This policy may by a renewal be continued under 
the original stipulations, in consideration of premi- 
um for the renewed term, provided that any increase 
of hazard must be made known to this company at 
the time of renewal or this policy shall be void. 

This pjolicy shall be canceled at any time at thewe= 
quest of the insured; or by the company by giving five 
days’ notice of such cancellation. If this policy shall 
be cancelled as hereinbefore provided, or become 
void or cease, the premium having been actually paid, 
the unearned portion shall be returned on surrender 
of this policy or last renewal, this company retaining 
the customary short rate; except that when this pol- 


icy is canceled by this company by giving notice it 
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shall retain only the pro rata premium. 

If, with the consent of this company, an interest un- 
der this policy shall exist in favor of a mortgagee or 
of any person or corporation having an interest in the 
subject of insurance other than the interest of the 1n- 
sured as described herein, the conditions hereinbefore 
contained shall apply in the manner expressed in such 
provisions and conditions of insurance relating to 
such interest as shall be written upon, attached, or ap- 
pended hereto. 

Ii property covered by this policy is so endan- 
gered by fire as to require removal to a place of safe- 
ty, and is so removed, that part of this policy in ex- 
cess of its proportion of any_loss and of the value of 
the property remaining in the original location, shall 
for the ensuing five days only, cover the property so 
removed in the new location; if removed to more than 
one location, such excess of this policy shall 
cover therein for such five days in the proportion 
that the value in any one such new location bears to 
the value in all such new locations; but this company 
shall not, in any case of removal, whether to one or 
more locations, be liable beyond the proportion that 
the amount hereby insured shall bear to the total in- 
surance on the whole property at the time of fire, 
whether the same cover in new location or not. 

If fire occur the insured shall give immediate no- 
tice of any loss thereby in writing to this company, 
protect the property from further damage, forthwith 
separate the damaged and undamaged personal prop- 
erty, put it in the best possible order, make a complete 
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inventory of the same, stating the quantity and cost of 
each article and the amount claimed thereon; and, 
within sixty days after the fire, unless such time is 
extended in writing by this company, shall render a 
statement to this company, signed and sworn to by 
said insured, stating the knowledge and belief of the 
insured as to the time and origin of the fire; the in- 
terest of the insured and of all others in the property; 
the cash value of each item thereof and the amoiimii 
loss thereon: all incumbrances thereon; all other in- 
surance, whether valid or not, covering any of said 
property; anda copy ofall the descriptions and sched- 
ules in all policies; any changes in the title, use, occu- 
pation, location, possession, or exposures of said prop- 
erty since the issuing of this policy; by whom and for 
what purpose any building herein described and the 
several parts thereof were occupied at the time of fire: 
and shall furnish, 1f required, verified plans and speci- 
fications of any building, fixtures, or machinery de- 
stroyed or damaged; and shall also, if required, fur- 
nish a certificate of the magistrate or notary public 
(not interested in the claim as a creditor or other- 
wise. nor related to the insured) living nearest the 
place of the fire, stating that he has examined the cir- 
cumstances and believes the insured has honestly sus- 
tained loss to the amount that such magistrate or 
notary public shall certify. 

The insured, as often as required, shall exhibit to 
any person designated by this company all that re- 
mains of any property herein described, and submit to 
examinations under oath by any person named by this 
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company, and subscribe the same; and, as often as re- 
quired, shall produce for examination all books of 
account, bills, invoices, and other vouchers, or certi- 
fied copies thereof if the originals be lost, at such rea- 
sonable place as may be designated by this company 
or its representative, and shall permit extracts and 
copies thereof to be made. 

In the event of disagreement as to the amount of 
loss the same shall, as above provided, be ascertained 
by two competent and disinterested appraisers, the 
insured and this company each selecting one, and the 
two so chosen shall first select a competent and disin- 
terested umpire; the appraisers together shall then 
estimate and appraise the loss, stating separately 
sound value and damage, and, failing to agree, shall 
submit their differences to the umpire; and the award 
in writing of any two shall determine the amount of 
such loss, the parties thereto shall pay the appraiser 
respectively selected by them and shall bear equally 
the expenses of the appraisal and umpire. 

This company shall not be held to have waived any 
provision or condition of this policy or any forfeiture 
thereof by any requirement, act, or proceeding on its 
part relating to the appraisal, or to any examination 
herein provided for; and the loss shall not become 
payable until sixty days after the notice, ascertain- 
ment, estimate, and satisfactory proof of the loss here- 
in required have been received by this company, 
including an award by appraisers when appraisal has 
been required. 


This company shall not be liable under this policy 
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for a greater proportion of any loss on the described 
property, or for loss by and expense of removal from 
premises endangered by fire, than the amount hereby 
insured shall bear to the whole insurance, whether 
valid or not, or by solvent or insolvent insurers, cov- 
ering such property, and the extent of the application 
of the insurance under this policy or of the contribu- 
tion to be made by this company in case of loss, may 
be provided for by agreement or condition written 
hereon or attached or appended hereto. Liability for 
reinsurance shall be as specifically agreed hereon. 

If this company shall claim that the fire was caused 
by the act or neglect of any person or corporation, 
private or municipal, this company shall, on payment 
of the loss, be subrogated to the extent of such pay- 
ment to all right of recovery by the insured for the 
loss resulting therefrom, and such right shall be as- 
signed to this company by the insured on receiving 
such payment. 

No suit or action on this policy, for the recovery 
of any claim, shall be sustainable in any court of 
law or equity until after full compliance by the in- 
sured with all the foregoing requirements, nor unless 
commenced within twelve months next after the fire. 

Wherever in this policy the word “insured” oceurs; 
it shall be held to include the legal representatives of 
the insured, and wherever the word “loss” occurs, it 
shall be deemed the equivalent of “loss or damage.” 

If this policy be made by a mutual or other com- 
pany having special regulations lawfully applicable 
to its organization, membership, policies or contracts 
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of insurance, such regulations shall apply to and form 
a part of this policy as the same may be written or 
printed upon, attached, or appended hereto. 

This policy is made and accepted subject to the fore- 
going stipulations and conditions, together with such 
other provisions, agreements, or conditions as may be 
endorsed hereon or added hereto, and no _ officer, 
agent, or other representative of this company shall 
have power to waive any provision or condition of 
this policy except stich as by the terms of this policy 
may be the subject of agreement endorsed hereon or 
added hereto, and as to such provisions and condi- 
tions no officer, agent or representative shall have 
such power or be deemed or held to have waived such 
yrovisions or conditions unless such waiver, if any, 
shall be written upon or attached hereto, nor shall 
any privilege or permission affecting the insurance 
under this policy exist or be claimed by the insured 
unless so written or attached. 

mY WITNESS WHEREOF, this company has 
executed and attested these presents this 23rd dav of 
June, 1906. 

This policy shall not be valid until countersigned 
by the duly authorized Agent at San Francisco, Cal. 

E. CC. JAMESON, 


President. 
Lyman Candee, 
Seeretary. 
Countersigned Edward Brown & Sons, 
Agent. 


By E. L. Favor, Special Agéeir 
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{Endorsed on Back]: Standard Fire Insurancemieae 
icy of the State of New York, Pennsylvania, New 
Jersey and Connecticut. Expires, August 26th, 
1906; Property, Bristol Bay, Ala.; Am’t, $1000.00 
Premium, $10.00; St. Paul Fire & Marintemiies 
Co.; No. 341081; Globe & Rutgers Fire Insur- 
ance Company, of the City of New York, 76-78 
William Street, New York. It is important that 
the written portions of all policies covering the 
same property read exactly alike. If they do not 
they should be made uniform at once. 

ieceived juin. 29, 1906, 
PM OVC... oeccivs <cdueeessds-adeueeseeee 

iiedwiam. 11912. 

A. M. CANNO@OM 
Clerk U. S. District @@iiae 


[Plaintiff's Exhibit 67. | 
By This Policy of Insurance. F 
Woes02103. $2000.00 
THE SVEA INSURANCE COMPAS 


of Gothenburg, Sweden. 

IN CONSIDERATION OF THE STIPGR 
TIONS HEREIN NAMED AND OF Twente. 
No|100 Dollars Premium Does insure Saint Paul Fire 
& Marine Insurance Company for the term of ..7722am 
Fo sccooc se from the 26th day of May, 1906, at 
noon, to the 26th day of August, 1906, at noon, against 
all direct loss or damage by FIRE, except as herein- 
after provided, to an amount not exceeding Two 
Thousand Dollars, to the following described proper- 
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ty while located and contained as described herein, 

and not elsewhere, to wit: 

On their interest as insurers under their Marine 
Department, agency policy number 32154 or open 
cover 607, issued to Columbia River Packers’ Associa- 
tion covering $50,000 viz :— 

——_ 0......0n frame buildings, sheds, net racks, 
wharves, piling and capping, comprising 
the cannery plant of the Columbia River 
Packers Assn., and knowin as*the ......2. 
a oe Cannery, situate at 
Bristol Bay, Alaska. 

= 0......0On engines and boilers, smoke-stacks and 
steam connections, and on all other fixed 
and movable machinery, shafting, gearing, 
belting, pulleys, hangers and on parts and 
extras of and for same, and on_ all tools, 
implemenis, appurtenances, retorts, ma- 
chines and fixtures, belonging or relating 
to the business of salmon packing or can- 
ning. 

$50000 On tin, tin cans manufactured and in process 
of manufacture, and on materials for mak- 
ing and finishing the same; on salmon pack- 
ed and in process of packing; on nets, rope, 
web, twine, thread, lead, corks and lines, 
barrels, packing boxes, labels, provisions, 
fuel, and on all other product, material 
stores, merchandise and supplies incident 
to the canning and packing of salmon, their 
own or held by them in trust or on com- 
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mission, or sold but not removed, in which 
they may retain an interest; it being hereby 
understood and agreed that this insurance 
does not attach to nor cover on any build- 
ing, shed, wharf, boat, fixtures or machin- 
ery, nor on appurtenances or supplies there- 


for, 


See 0......On their fishing boats and dories and their 
equipments, consisting of masts, sails, oars 
and tackle. 

All while contained in or attached out 
buildings, sheds, warehouses and _ fish 
house, and on platforms, wharf and tram- 
ways above described. 


In event of loss, all cans filled and ready for lac- 
quering, labeling or casing, are to be estimated at the 
market value of cased goods less the actual cost of la- 
bor and material to complete the same. 


Permission granted to repair boats; to keep and use 
kerosene oil for lights; to work nights and to shut 
down. Warranted by the assured that benzine, naph- 
tha, or other product of petroleum, shall not be kept 
on the premises, either for the reduction of lacaiem 
or for any other purpose except as herein permitted. 


Permission granted to keep and use lacquer on the 
premises insured; to keep for sale on the premises not 
to exceed 150 pounds of gunpowder (in metal can- 
isters) and 500 gallons kerosene oil, and to use fire- 
pots fed by kerosene oil warranted to stand a fire test 
of 110 degrees Fahrenheit, or better, before it will 
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flash or emit inflammable vapor, provided the pipes 
leading to said fire-pots are supplied from and the oil 
is kept at the point not less than twenty-five feet 
from all the buildings referred to in this policy. 

In case of loss, the assured to furnish to one ad- 
juster for all companies concerned (if they elect to 
send one) transportation and subsistance, or cost of 
Same, from San Francisco to and at the insured prem- 
ises and return. 

It is understood and agreed that this insurance 
covers on each of above described buildings, when 
detached from any other building, in that proportion 
which the value of each building bears to the total 
value of all the buildings, and covers also on the con- 
tents of said buildings in the same manner. 

It is understood that the above described property 
stands on U. S. Government land. 

Permission is hereby granted for other concurrent 
insurance. 

Permission is granted to use electric lights. Wires 
to be coated with approved insulating material, and 
to have at least double the conducting capacity re- 
quired by the generators, and to be protected by por- 
celain or hard rubber insulators where they enter the 
building. Lamp frames to be insulated and to have 
globes closed at the bottom, and at the top by spark 
arrestors where ignitable materials are exposed. 

Permission is hereby granted to use a gasoline en- 
gine, it being warranted by the assured that the tank 
for gasoline and naphtha be constructed of iron, ca- 
pacity not to exceed 100 gallons, to be buried not less 
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than four feet under ground and not within 30 feet of 
any insurable building, and that the engine shall not 
be used below the grade or first floor of the building; 
the gasoline or naphtha to be forced directly from the 
tank to the engine by automatic pump; ignition to be 
by electric spark: supply pipe to drain toward tank 
and to enter building at nearest point to engine; the 
engine room to be well ventilated at floor and ceiling. 

Permission is hereby granted to reduce lacquer 
with benzine, it being warranted by the assured that 
the lacquering machine is placed outside of the build- 
ing on an open platform, and that no more than one 
and one-half gallons of benzine are to be used at one 
time in the reduction of lacquer, and that no lacqien 
or benzine shall be kept on the premises other than 
that used in the lacquering machine. 

It is understood and agreed that during the packing 
season a watchman shall be employed by the assured 
to be in and upon the premises every night; and that 
when the packing season is over one or more white 
men shall be left on the premises who shall have 
charge of the same and who shall reside in or near 
the above described premises. 

Privilege to make alterations and repairs (external 
conditions excepted) incidental to the business, for a 
term not exceeding fifteen days at any one time. 

This insurance does not cover any immediate loss 
or damage to dynamos, exciters, lamps, switches, 
motors or other electrical machinery caused directly 
by electric current therein, whether artificial or na- 
tural. 
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July 14th, 1906. 
Tt is understood and agreed that this policy re-in- 
sures the St. Paul Fire and Marine Insurance Com- 
pany, on their interest as insurers, under their de- 
partment, Policy No 32154 and or open cover 607, and 


not as originally written. 


EDWARD BROWN & SONS, 


FP Ales 
This ship is attached to and made a part of Policy 
Beem 21035 assumed to cece ee by the 


emea Ins. Co. 
Dated, Oakland, Cal., Jun. 23, 1906. 
Christensen, Edwards & Goodwin 
Managers 
20th Street and Telegraph Avenue 
Oakland, Cal. 
EDWARD BROWN. & SONS, 
bay 

Other re-insurance permitted. 

Subject to the same risks, valuations, conditions, 
adjustments, modes of settlement, endorsements and 
assignments, changes of interest or of rate as are or 
may be assumed or adopted by the re-insured, and 
loss, 1f any thereunder, is payable pro rata with the 
re-insured, and at the same time and place. 

Attached to and forms part of Policy No. 502103, is- 
SS 0 ee by Svea Ins. Co. 
Christensen, Edwards & Goodwin 

Pacific Coast Managers 
N. W. Cor. 20th St. & Telegraph Ave. 
@akiland, Cal. 
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signed EDWARD BROWN & SONS, 
Fo. 

Jun. 23, 1906. 

This policy is madeand accepted subject torthegiae 
lowing stipulations and conditions, together with 
such other provisions, agreements, or conditions as 
may be endorsed hereon or added hereto, and no offi- 
cer, agent, or other representative of this company 
shall have power to waive any provision or condition 
of this policy except such as by the terms of this pol- 
icy may be the subject of agreement indorsed hereon 
or added hereto, and as to such provisions and condi- 
tions no officer, agent, or representative shall have 
such power or be deemed or held to have waived such 
provisions or conditions unless such waiver, if any, 
shall be written upon or attached hereto, nor shall any 
privilege or permission affecting the insurance under 
this policy exist or be claimed by the insured unless 
so written or attached. 

IN WITNESS WHEREOF, Edward Brown 
Sons, of San Francisco, in the State of Calitormiame 
der the authority of Power of Attorney from the Svea 
Insurance Co., of Gothenburg, Sweden, have, for and 
in behalf of the said Company, hereunto affixed their 
name at San Francisco aforesaid, this 22nd day of 
umrerO 06. 

Not valid unless countersigned by the duly author- 
izedencent at San Praweisco, Cal. 

EB. L. Favor, Special Agent at San Francisco ean 

EDWARD BROWN & SONS, 
General Agents. 
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This company shall not be liable beyond the actual 
cash value of the property at the time any loss or dam- 
age occurs, and the loss‘or damage shall be ascertain- 
ed or estimated according to such actual cash value, 
with proper deduction for depreciation however caus- 
ed, and shall in no event exceed what it would then 
cost the insured to repair or replace the same with 
material of like kind and quality; said ascertainment 
or estimate shall be made by the insured and this com- 
pany, or, if they differ, then by appraisers, as herein- 
after provided; and, the amount of loss or damage 
having been thus determined, the sum for which this 
company is liable pursuant to this policy shall be pay- 
able sixty days after due notice, ascertainment, estt- 
mate, and satisfactory proof of the loss have been re- 
ceived by this company in accordance with the terms 
of this policy. It shall be optional, however, with this 
company to take all, or any part, of the articles at 
such ascertained or appraised value, and also to re- 
pair ,rebuild, or replace the property lost or damaged 
with other of like kind and quality within a reasonable 
time on giving notice, within thirty days after the 
receipt of the proof herein required, of its intention 
so to do; but there can be no abandonment to this 
company of the property described. 

ims entire policy shall be void if the insured has 
concealed or misrepresented, in writing or otherwise, 
any material fact or circumstance concerning this in- 
Surance or the subject thereof; or if the interest of the 
insured in the property be not truly stated herein; or 


in case of any fraud or false swearing by the insured 
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touching any matter relating to this insurance or the 
subject thereof, whether before or after a loss. 

This entire policy, unless otherwise provided by 
agreement indorsed or added hereto, shall be void if 
the insured now has or shall hereafter make or pro- 
cure any other contract of insurance, whether wang 
or not, on property covered in whole or in part by this 
policy; or if the subject of insurance be a manufactur- 
ing establishment and it be operated in whole or in 
paffat night later than 10 o'clock, or if it cease Teqme 
operated for more than ten consecutive days; or if the 
hazard be increased by any means within the control 
or knowledge of the insured; or if mechanics be em- 
ployed in building, altering, or repairing the within- 
described premises for more than fifteen days at any 
one time; or if the interest of the insured be othe: 
than unconditional and sole ownership; or if the sub- 
ject of insurance be a building on ground not owned 
by the insured in fee simple; or if the subject of insur- 
ance be personal property and be or become incum- 
bered by a chattel mortgage; or if, with the knowl- 
edge of the insured, foreclosure proceedings be com- 
menced or notice given of sale of any property cover- 
ed by this policy by virtue of any mortgage or trust 
deed; or if anv change, other than by the death of an 
insured, take place in the interest, title, or possession 
of the subject of insurance (except change of occu- 
pants without increase of hazard) whether by legal 
process or judgment or by voluntary act of the insur- 
ed, or itherwise; or if this policy be assigned before a 
loss; or if illuminating gas or vapor be generated in 
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the described building (or adjacent thereto) for use 
therein; or if (any usage or custom of trade or manu- 
facture to the contrary notwithstanding) there be 
kept, used, or allowed on the above-described prem- 
ises, benzine, benzole, dynamite, ether, fireworks, gas- 
oline, greek fire, gunpowder exceeding twenty-five 
pounds in quantity, naphtha, nitro-glycerine or other 
explosives, phosphorus, or petroleum or any of its 
products of greater inflammability than kerosene oil 
of the United States standard, (which last may be 
used for lights and kept for sale according to law but 
in quantities not exceeding five barrels, provided it be 
drawn and lamps filled by daylight or at a distance 
not less than ten feet from artificial light); or if a 
building herein described, whether intended for occu- 
pancy by owner or tenant, be or become vacant or un- 
occupied and so remain for ten days. 

This company shall not be lable for loss caused 
directly or indirectly by invasion, insurrection, riot, 
civil war or commotion, or military or usurped power, 
or by order of anv civil authority; or by theft; or by 
neglect of the insured to use all reasonable means to 
Save and preserve the property at and after a fire or 
when the property is endangered by fire in neighbor- 
ing premises; or (unless fire ensues, and, in that 
event, for the damage by fire only) by explosion of 
any kind, or lightning; but lability for direct damage 
by lightning may be assumed by specific agreement 
hereon. 

If a building or any part thereof fall, except as the 
result of fire, all insurance by this policy on such 
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building or its contents shall immediately cease. 

This company shall not be liable for loss to ac- 
counts, bills, currency, deeds, evidences of debt, mon- 
ey, notes, or securities; nor, unless liability 1s special- 
ly assumed hereon, for loss to awnings, bullion, casts, 
curiosities, drawings, dies, implements, jewels, manu- 
scripts, medals, models, patterns, pictures, scientific 
apparatus, signs, store or office furniture or fixtures, 
sculpture, tools, or property held on storage or for 
repairs; nor, beyond the actual value destroyed by 
fire, for loss occasioned by ordinance or law regulat- 
ing construction or repair of buildings, or, by inter- 
ruption of business, manufacturing processes, or oth- 
erwise; nor for any greater proportion of the value 
of plate glass, frescoes, and decorations than that 
which this policy shall bear to the whole insurance on 
the building described. 

If an application, survey, plan, or descriptiommen 
property be referred to in this policy it shall be a part 
of this contract and a warranty by the insured: 

In any matter relating to this insurance, nompen. 
son, unless duly authorized in writing, shall be deem- 
ed the agent of this company. 

This policy may by a renewal bevcontmued umden 
the original stipulations, in consideration of premium 
for the renewed term, provided that any increase of 
hazard must be made known to this company at the 
time of renewal or this policy shall be void. 

This policy shall be canceled at any time at the re- 
quest of the insured; or by the company by giving 
five days’ notice of such cancellation. If this policy 
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shall be canceled as hereinbefore provided, or become 
void or cease, the premium having been actually paid, 
the unearned portion shall be returned on surrender 
of this policy or last renewal, this company retaining 
the customary short rate; except that when this pol- 
icy is canceled by this company by giving notice it 
shall retain only the pro rata premium. 

If, with the consent of this company, an interest un- 
der this policy shall exist in favor of a mortgagee or 
of any person or corporation having an interest in the 
subject of insurance other than the interest of the in- 
sured as described herein, the conditions hereinbefore 
contained shall apply in the manner expressed in such 
provisions and conditions of insurance relating to 
such interest as shall be written upon, attached, or ap- 
mended hereto. 

If property covered by this policy is so endangered 
by fire as to require removal to a place of safety, and 
is so removed, that part of this policy in excess of its 
proportion of any loss and of the value of property 
remaining in the original location, shall, for the en- 
suing five days only, cover the property so removed 
in the new location; if removed to more than one lo- 
cation, such excess of this policy shall cover therein 
for such five days in the proportion that the value in 
any one such new location bears to the value in all 
such new locations; but this company shall not, in 
any case of removal, whether to one or more location, 
be liable beyond the proportion that the amount here- 
by insured shall bear to the total insurance on the 
whole property at the time of fire, whether the same 
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cover in new location or not. 

If fire occur the insured shall give immediate no- 
tice of any loss thereby in writing to this company, 
protect the property from further damage, forthwith 
separate the damaged and undamaged personal prop- 
erty, put it in the best possible order, make a complete 
inventory of the same, stating the quantity and cost 
of each article and the amount claimed thereon; and 
within sixty days after the fire, unless such times eae 
tended in writing by this company, shall render a 
statement to this company, signed and sworn to by 
said insured, stating the knowledge and belief of the 
insured as to the time and origin of the fire; the inter- 
est of the insured and of all others in the property; 
the cash value of each item thereof and the amour: 
loss thereon, all incumbrances thereon; all other in- 
surance, whether valid or not, covering any Gf Gam 
property ; anda copy of all the descriptions and sched- 
ules in all policies; any changes in the title, use, occu- 
pation, location, possession, or exposures of said prop- 
erty occupied at the time of fire; and shall furnish) it 
required, verified plans and specifications of any 
buildings, fixtures, or machinery destroyed or dam- 
aged; and shall also, if required, furnish a certificate 
of the magistrate or notary public (not interested in 
the claim as a creditor or otherwise, nor related to 
the insured) living nearest the place of the fire, stat- 
ling that he has examined the circumstances and be- 
lieves the insured has honestly sustained loss to the 
amount that such magistrate or notary public shall 


cenmny. 


vs. Alaska-Portland Packers’ Asso. 463 


The insured, as often as required, shall exhibit to 
any person designated by this company all that re- 
mains of any property herein described, and submit 
to examinations under oath by any person named by 
this company, and subscribe the same; and as often 
as required, shall produce for examination all books 
@imeaccount, bills, invoices, and other vouchers, or 
certified copies thereof if originals be lost, at such 
reasonable place as may be designated by this com- 
pany or its representative, and shall permit extracts 
and copies thereof to be made. 

In the event of disagreement as to the amount ot 
loss, the same shall, as above provided, be ascertained 
by two competent and disinterested appraisers, the in- 
sured and this company each selecting one ,and the 
two so chosen shall first select a competent and dis- 
interested umpire; the appraisers together shall then 
estimate and appraise the loss, stating separately 
sound value and damage, and, failing to agree, shall 
submit their differences to the umpire; and the award 
in writing of any two shall determine the amount of 
such loss; the parties thereto shall pay the appraiser 
respectively selected by them and shall bear equally 
the expenses of the appraisal and umpire. 

This company shall not be held to have waived any 
provision or condition of this policy or any forfeiture 
thereof by any requirement, act, or proceeding on 
its part relating to the appraisal or to.any examina- 
tion herein provided for; and the loss shall not be- 
come payable until sixty days after the notice, ascer- 
tainment, estimate, and satisfactory proof of the loss 
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herein required have been received by this company, 
including an award by appraisers when appraisal has 
beenwmeqtired: 

This company shall not be liable under this policy 
for a greater proportion of any loss on the described 
property, or for loss by and expense of removal from 
premises endangered by fire, than the amount hereby 
insured shall bear to the whole insurance, 
whether valid or not, or by solvent or insol- 
vent insurers covering such property, and the 
extent of the application of the insurance un- 
der this policy or of the contribution Srome 
made by this company in case of loss, may be provid- 
ed for by agreement or condition written hereon or at- 
tached or appended hereto. Liability for re-insurance 
shall be as specifically agreed hereon. 

If this company shall claim that the fire was caused 
by the act or neglect of any person or corporation, 
private or municipal, this company shall, on payment 
of the loss, be subrogated to the extent of such pay- 
ment to all right of recovery by the insured for the 
loss resulting therefrom, and such right shall be as- 
signed to this company by the insured on receiving 
such payment. 

No suit or action on this policy, for the recovery of 
any claim, shall be sustainable in any court of law or 
equity until after full compliance by the insured with 
all the foregoing requirements, nor unless commenced 
Within twelve months next after the fire. 

Wherever in this policy the word “insured” occurs, 
it shall be held to include the legal representative of 
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the insured, and wherever the word “loss” occurs, it 
shall be deemed the equivalent of “loss or damage.” 

If this policy be made by a mutual or other com- 
pany having special regulations lawfully applicable 
to its organization, membership, policies or con- 
tracts of insurance, such regulations shall apply to 
and form a part of this policy as the same may be 
written or printed upon, attached, or appended here- 
to. 

[Endorsed on Back]: Standard Fire Insurance Pol- 
icy of the State of New York. Expires, August 
26th, 1906; Property, Bristol, Alaska; Am’t, $2,- 
000.00; Premium, $20.00; St. Paul Fire & Marine 
Iires'Co.; No. 502103. Svea Instiramce Company, 
of Gothenburg, Sweden. Pacific Coast Depart- 
ment, Edward Brown & Sons, General Agents, 
1008 Broadway, Oakland, Cal. 

Received jun 29, 1906. 
Reta Be Cb 7s; -<---2-- agen geese eee 

med Jian. 11, 1912. 

A. M. CANNON, 
Clerk Sm Wiciict Count. 


Exhibit 51, mentioned in this Bill of Exceptions, 
and offered in evidence on the trial, was in words and 
figures as follows: 

[Plaintiffs Exhibit 51.] 
No. 550017 $5000.00 
250 
40S Ue 
PeOBE AND RUTGERS FIRE INSURANCE 
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COMPANY 
Incorporated. 
of the @ity Omvew ork. 
Cash Capital $400,000.00 
IN CONSIDERATION OF THE STI=Q@i=S 
TIONS HEREIN NAMED AND OF One Hiuidigag 
Twenty-five & No 


Alaska Portland Packers’ Association for the term of 


100 Dollars Premium Does insure 


one year from the lst day of May, 1910, at noon, to 

the Ist day of May, 1911, at noon, against all direct 

loss or damage by fire, except as hereinafter provid- 

ed, to an amount not exceeding Five Thousand Dol- 

lars, to the following described property while locat- 

ed and contained as described herein, and not else- 

where, to wit: 

As per slip hereto attached. 
ALASKA PORTLAND PACKERS’ ASSOGRS 
AMONG 
Stock 10) Gammier y- 

$5000 On tin, tin cans, manufactured and in pro- 
cess of manufacture, and on materials for 
making and finishing same; on salmon 
pickled, frozen and or canned, packed and 
in process of packing; on nets, rope, web, 
ice, twine, thread, salt, sugar, paper, lead, 
corks and lines, barrels, packing boxes and 
labels and on all other products, materials 
and supplies incident to the canning, pack- 
ing, freezing and pickling of salmon; All 
while contained in the frame building, ad- 
ditions, sheds adjoining and communicat- 
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ing, occupied as a salmon cannery, and sit- 
uate at Nushagak, Bristol Bay, Alaska, and 
or on the wharves and platforms connecte” 


therewith. 


Permission is hereby granted to run overtime and 
at night, or cease operations entirely as the interest 
of the assured may demand, and to make additional 
alterations and repairs without notice to this Com- 
pany. 

Permission granted to do lacquering in and on the 
premises, it being warranted by the assured that no 
more than one day’s supply of lacquer, benzine, naph- 
tha or other product of petroleum, except refined 
kerosene oil, shall be kept in or taken into the main 
cannery biulding, or other buildings within fifty (50) 
feet thereof, at any one time; that artificial lights, ex- 
cept electric lights, shall not be used in the building 
where the lacquering is being done; and that smok- 
ing or the use of open lights on the premises shall not 
be allowed. 

In event of loss, the assured to furnish one adjust- 
er for all Companies concerned (should they eleet LO 
send one), transportation and subsistence, or cost of 
same, from Seattle to and at the assured’s premises 
end return. 

It is understood and agreed that the value of a case 
of salmon is $4.50, and that 48 one pound tins shall be 
taken as a case whether lacquered, labeled and or 
cased or not, but in case of loss before being lacquer- 
ed, labeled and or cased, the cost of material for lac- 
quering, labeling and or casing shall be deducted 
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from said value in ascertaining amount of loss. 

Warranted by the assured that no tarring or oiling 
of nets be allowed within the cannery building, nor 
nets kept in the cannery building after such tarring or 
oiling is done until after such nets have been used at 
least during one fishing season; All nets kept in can- 
nery building to be hung on racks or suspended from 
the ceiling. 

WATCHMAN CLAUSE—It is understood and 
agreed that during the packing season a watch shall 
be employed by the assured to be in and upon the 
premises every night and that when the packing sea- 
son is over, one man shall be left on the premises, who 
shall have charge of same, and who shall reside in or 
near the above described premises. 

It is understood that the within described can- 
nery is known as the Alaska Portland Packers’ Asso- 
ciation’s Cannery. 

Other Concurrent Insurance Permitted. 

This slip is attached to and made part of Policy 
No. 550017 issued by Globe & Rutgers Fire Ins. Co. 

To the Alaska Portland Packers’ Association. 

April 30th, 1910. 

EDWARD BROWN & SONS, 
L. GoW 

The liability of this Company for loss or damage 
to the property insured shall commence upon the 
landing of same upon the cannery premises from the 
Ship “Berlin”, and shall cease when the loading of the 
finished product upon the vessel is completed for 
shipment at end of season unless this policy be trans- 
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ferred to cover at another place. 
Attached to and made part of Policy No. 550017, 
issued by Globe & Rutgers Fire Ins. Co. 
To the Alaska Portland Packers’ Association. 
Apr. 30th, 1910. 
EDWARD BROWN & SONS, 
Gave 


This policy is made and accepted subject to the fol- 
lowing stipulations and conditions, together with 
such other provisions, agreements, or conditions as 
may be endorsed hereon or added hereto, and no offi- 
cer, agent or other representative of this company 
shall have power to waive any provision or condition 
of this policy except such as by the terms of this pol- 


icy may be the subject of agreement endorsed here- 
on or added hereto, and as to such provisions and con- 


ditions no officer, agent, or representative shall have 
such power or be deemed or held to have waived such 
provisions or conditions unless such waiver, if any, 
shall be written upon or attached hereto, nor shall 
any privilege or permission affecting the insurance 
under this policy exist or be claimed by the insured 


unless so written or attached. 


IN WITNESS WHEREOF, this company has 
executed and attested these presents this 30th day of 
April, 1910. 

This policy shall not be valid until countersigned 
by the duly authorized Agent at San Francisco, Cal. 

E>C. JAMESON, 
President. 
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Lyman Candee, 
Secretary. 
Countersigned EDWARD BROWN & SONS, 
General Agents. 
W. H. Gibbons. 


CONDITIONS REFERRED TO IN BODY 
CONTRACT. 

This company shall not be Hable beyond the actual 
cash value of the property at the time any loss or 
damage occurs, and the loss or damage shall be ascer- 
tained or estimated according to such actual cash 
value, with proper deduction for depreciation, how- 
ever caused, and shall in no event exceed what it 
would then cost the insured to repair or replace the 
same with material of like kind and quality; said as- 
certainment or estimate shall be made by the insured 
and this company, or, if they differ, then by apprais- 
ers, as hereinafter provided; and, the amount of loss 
or damage having been thus determined, the sum for 
which this company is hable pursuant to this policy 
shall be payable sixty days after due notice, ascertain- 
ment, estimate, and satisfactory proof of the loss have 
been received by this company in accordance with the 
terms of this policy. It shall be optional, however, 
with this company to take all, or any part, of the artt- 
cles at such ascertained or appraised value, and also 
to repair, rebuild, or replace the property lost or dam- 
aged with other of like kind and quality within a rea- 
sonable time on giving notice, within thirty days after 
the receipt of the proof herein required, of its inten- 
tion so to do; but there can be no abandonment to 
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this company of the property described. 

This entire policy shall be void if the insured has 
concealed or misrepresented, in writing or otherwise, 
any material fact or circumstance concerning this in- 
surance or the subject thereof; or if the interest of the 
insured in the property be not truly stated herein; or 
in case of any fraud or false swearing by the insured 
touching any matter relating to this insurance or the 
subject thereof, whether before or after a loss. 

This entire policy, unless otherwise provided by 
agreement indorsed hereon or added hereto, shall be 
void if the insured now has or shall hereafter make or 
procure any other contract of insurance, whether val- 
id or not, on property covered in whole or in part by 
this policy; or if the subject of insurance be a manu- 
facturing establishment and it be operated in whole or 
fmpart at night later than ten o'clock, or if it cease 
to be operated for more than ten consecutive days; or 
if the hazard be increased by any means within the 
control or knowledge of the insured; or if mechanics 
be employed in building, altering, or repairing the 
within described premises for more than fifteen days 
many one time; or if the interest of the insured be 
other than unconditional and sole ownership; or if 
the subject of insurance be a building on ground not 
owned by the insured in fee simple; or if the subject 
of insurance be personal property and be or become 
incumbered by a chattel mortgage; or if, with the 
knowledge of the insured, foreclosure proceedings be 
commenced or notice given of sale of any property 
covered by this policy by virtue of any mortgage or 
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trust deed; or if any change, other than by the death 
of an insured, take place in the interest, title, or pos- 
session of the subject of insurance (except change of 
occupants without increase of hazard) whether by 
legal process or judgment or by voluntary act of the 
insured, or otherwise; or if this policy be assigned be- 
fore a loss; or if illuminating gas or vapor be generat- 
ed in the described building (or adjacent thereto) for 
use therein; or if (any usage or custom of trade or 
manufacture to the contrary notwithstanding) there 
be kept, used, or allowed on the above described prem- 
ises, benzine, benzol, dynamite, ether, fireworks, gas- 
oline, Greek fire, gunpowder exceeding twenty-five 
pounds in quantity, naphtha, nitro-glycerine or other 
explosives, phosphorus, or petroleum or any of its 
products of greater inflammability than kerosene oil 
of the United States standard, (which last may be 
used for lights and kept for sale according to law but 
in quantities not exceeding five barrels, provided it 
be drawn and lamps filled by daylight or at a distance 
not less than ten feet from artificial light); omit” 
building herein described, whether intended for oc- 
cupancy by owner or tenant, be or become vacant or 
unoccupied and so remain for ten days. 

This company shall not be liable for loss caused 
directly or indirectly by invasion, insurrection, riot, 
civil war or commotion, or military or usurped power, 
or by order of any civil authority; or by theft; or by 
neglect of the insured to use all reasonable means to 
save and preserve the property at and after a fire 
or when the property is endangered by fire in neigh- 
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boring premises; or (unless fire ensues, and, in that 
event, for the damage by fire only) by explosion of 
any kind, or lightning; but liability for direct damage 
by lightning may be assumed by specific agreement 
hereon. 

If a building or any part thereof fall, except as the 
result of fire, all insurance by this policy on such 
building or its contents shall immediately cease. 

This company shall not be liable for loss to ac- 
counts, bills, currency, deeds, evidences of debt, mon- 
ey, notes, or securities; nor, unless lability is specifi- 
cally assumed hereon, for loss to awnings, bullion, 
casts, curiosities, drawings, dies, implements, jewels, 
manuscripts, medals, models, patterns, pictures, sci- 
entific apparatus, signs, store or office furniture or 
fixtures, sculpture, tools, or property held on storage 
or for repairs; nor, beyond the actual value destroyed 
by fire, for loss occasioned by ordinance or law regu- 
lating construction. or repair of buildings, or by inter- 
ruption of business, manufacturing processes, or oth- 
erwise; nor for any greater proportion of the value of 
plate glass, frescoes, and decorations than that which 
this policy shall bear to the whole insurance on the 
building described. 

If an application, survey, plan, or description of 
property be referred to in this policy it shall be a part 
of this contract and a warranty by the insured, 

In any matter relating to this insurance no person, 
unless duly authorized in writing, shall be deemed 
the agent of this company. 

This policy may by a renewal be continued under 
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the original stipulation, in consideration of premium 
for the renewed term, provided that any increase of 
hazard must be made known to this company at the 
time of renewal or this policy shall be void. 

This policy shall be canceled at any time at the re- 
quest of the insured; or by the company by giving 
five days’ notice of such cancellation. If this policy 
shall be canceled as hereinbefore provided, or become 
void or cease, the premium having been actually paid, 
the unearned portion shall be returned on surrender 
of this policy or last renewal, this company retaining 
the customary short rate; except that when this pol- 
icy is canceled by this company by giving notice it 
shall retain only the pro rata premium. 

If, with the consent of this company, an interest 
under this policy shall exist in favor of a mortgagee 
or of any person or corporation having an interest in 
the subject of insurance other than the interest of the 
insured as described herein, the conditions hereinbe- 
fore contained shall apply in the manner expressed 
in such provisions and conditions of insurance relat- 
ing to such interest as shall be written upon, attached, 
or appended hereto. 

If property covered by this policy is so endangered 
by fire as to require removal to a place of safety, and 
is so removed, that part of this policy in excess of its 
proportion of any loss and of the value of property 
remaining in the original location, shall, for the en- 
suing five days only, cover the property so removed 
in the new location ; if removed to more than one loca- 
tion, such excess of this policy shall cover therein 
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for such five days in the proportion that the value in 
any one such new location bears to the value in all 
such new locations; but this company shall not, in 
any case of removal, whether to one or more loca- 
tions, be liable beyond the proportion that the amount 
hereby insured shall bear to the total insurance on 
the whole property at the time of fire, whether the 
same cover in new location or not. 

If fire occur the insured shall give immediate notice 
of any loss thereby in writing to this company, pro- 
tect the property from further damage, forthwith sep- 
arate the damaged and undamaged personal property, 
put it in the best possible order, make a complete in- 
ventory of the same, stating the quantity and cost of 
each article and the amount claimed thereon; and, 
Within sixty days after the fire, unless such time is ex- 
tended in writing by this company, shall render a 
statement to this company, signed and sworn to by 
said insured, stating the knowledge and belief of the 
insured as to the time and origin of the fire; the inter- 
et on thesinsured and of all othersan the property; 
the cash value of each item thereof and the amount of 
loss thereon; all incumbrances thereon; all other in- 
surance, whether valid or not, covering any of said 
property; anda copy of all the descriptions and sched- 
ules in all policies; any changes in the title, use, occu- 
pation, location, possession or exposures of said prop- 
erty since the issuing of this policy; by whom and for 
what purpose any building herein described and the 
several parts thereof were occupied at the time of fire; 
and shall furnish, if required, verified plans and speci- 
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fications of any building, fixtures, or machinery de- 
stroyed or damaged; and shall also, if required, fur- 
nish a certificate of the magistrate or notary public 
(not interested in the claim as a creditor or other- 
wise, nor related to the insured) living nearest the 
place of fire, stating that he has examined the circum- 
stances and believes the insured has honestly sustain- 
ed loss to the amount that such magistrate or notary 
public shall certify. 

The insured, as often as required, shall exhibit to 
any person designated by this company all that re- 
mains of any property herein described, and submit to 
examination under oath by any person named by this 
company, and subscribe the same; and, as often as re- 
quired, shall produce for examination all books of ac- 
count, bills, invoices, and other vouchers, or certified 
copies thereof if originals be lost, at such reasonable 
place as may be designated by this company or its 
representative, and shall permit extracts and copies 
thereof to be made. 

In the event of disagreement as to the amount of 
loss the same shall, as above provided, be ascertained 
by two competent and, disinterested appraisers, the 
insured and this company each selecting one, and the 
two so chosen shall first select a competent and disin- 
terested umpire; the appraisers together shall then 
estimate and appraise the loss, stating separately 
sound value and damage, and, failing to agree, shall 
submit their differences to the umpire; and the award 
in writing of any two shall determine the amount of 
such loss; the parties thereto shall pay the appraiser 
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respectively selected by them and shall bear equally 
the expenses of the appraisal and umpire. 

This company shall not be held to have waived any 
provision or condition of this policy or any forfeiture 
thereof by any requirement, act, or proceeding on its 
part relating to the appraisal or to any examination 
herein provided for; and the loss shall not become 
payable until sixty days after the notice, ascertain- 
ment, estimate, and satisfactory proof of the loss 
herein required have been received by this company, 
including an award by appraisers when appraisal has 
been required. 

This company shall not be liable under this policy 
for a greater proportion of any loss on the described 
property, or for loss by and expense of removal from 
premises endangered by fire, than the amount hereby 
insured shall bear to the whole insurance, whether 
valid or not, or by solvent or insolvent insurers, cov- 
ering such property, and the extent of the application 
of the insurance under this policy or of the contribu- 
tion to be made by this company in case of loss, may 
be provided for by agreement or condition written 
hereon or attached or appended hereto. Liability for 
re-insurance shall be as specifically agreed hereon. 

ff this company shall claim that the fire was caused 
by the act or neglect of any person or corporation, 
private or municipal, this company shall, on payment 
of the loss, be subrogated to the extent of such pay- 
ment to all right of recovery by the insured for the 
loss resulting therefrom, and such right shall be as- 


signed to this company by the insured on receiving 
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such payment. 

No suit or action on this policy, for the recovery of 
any claim, shall be sustainable in any court of law or 
equity until after full compliance by the insured with 
all the foregoing requirements, nor unless commenced 
within twelve months next after the fire. 

Wherever in this policy the word “insured” occurs, 
it shall be held to include the legal representative of 
the insured, and wherever the word “loss” occurs, it 
shall be deemed the equivalent of “loss or damage.” 

If this policy be made by a mutual or other com- 
pany having special regulations lawfully applicable 
to its organization, membership, policies or contracts 
of insurance, such regulations shall apply to and form 
a part of this policy as the same may be written or 
printed upon, attached, or appended hereto. 

Provisions required by law to be stated in this pol- 
icy:—This policy is a policy in a stock corporation 
and is issued under and in pursuance of Sections 130, 
131 and 132, of the Insurance Laws of the State of 
New York. 

This policy is made and accepted subject™tommme 
foregoing stipulations and conditions, together with 
such other provisions, agreements, or conditions as 
may be indorsed hereon or added hereto, and no offi- 
cer, agent, or other representative of this company 
shall have power to waive any provision or condition 
of this policy except such as by the terms of this pol- 
icy may be the subject of agreement indorsed hereon 
or added hereto, and, as to such provisions and condi- 
tions, no officer, agent, or representative shall have 


— 
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such power or be deemed or held to have waived such 
provisions or conditions, unless such waiver, if any, 
shall be written upon or attached hereto, nor shall any 
privilege or permission affecting the insurance under 
this policy exist or be claimed by the insured unless so 


written or attached. 


[Endorsed on Back]: Standard Fire Insurance Pol- 
icy of the State of New York, New Jersey, Con- 
necticut, Rhode Island and North Carolina. Ex- 
pires May 1, 1911; Property, Nushagak, Alaska; 
Amt, $5000.00; Premium, $125.00; Alaska 
Portland Packers’ Ass'n; No. 550017. Globe & 
Rutgers Fire Insurance Company of the City of 
New York, 76-78 William Street, New York. 
M. C. Harrison & Co.; Pacific Coast Department 
Edward Brown & Sons, General Agents; Alas- 
ka-Commercial Building, San Francisco, Cal. It 
is important that the written portions of all poli- 
cies covering the same property read exactly 
alike. If they do not they should be made uni- 
form at once. Received May 2, 1910. Ans’d........ 
M. C. Harrison & Co. 


fled Jan. 11, 1911. 
A. M. CANNON, 
Clerk U. S. District Court. 


Exhibit 56, mentioned in this Bill of Exceptions, 
and offered in evidence on the trial, was in words 
and figures as follows, except that there is omitted 
from said Exhibit the signatures of the subscribers 


fo said covering note: 
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This is to certify that insurance has been opened 
with the undesigned Underwriters and that policies 
will be put forward as interest may appear per “Ber- 
lin” on Salmon warranted free from particular aver- 
age unless the vessel be stranded sunk burnt on fire 
or in collision &c, from Cannery on Bristol Bay to Pa= 
cific Coast at 2% per cent Interest on deck held 
covered at double premium. Including fire risk from 
midnight of date of sealing of tins or barrels at 1/8 
per cent per month but not exceeding 90 days. Part 
of $250,000. 

“Warranted free from captuge, seiznre,; aime 
“detention, and the consequences of any at- 
“tempt thereat, piracy and barratry except- 
“ed, and other consequences of hostili- 
mites.” 

(Signatures of subscribers omitted.) 

ICNP CA IIa: 

This is to certify that insurance has been @pemea 
with the undersigned underwriters and that policies 
will be put forward as interest may appear per “Ber- 
lin” on Salmon warranted free from particular aver- 
age unless the vessel be stranded sunk burnt on fire or 
in collision &c., from Cannery on Bristol Bay to Pa- 
cific Coast at 214 per cent. Interest on deck held cov- 
ered at double premium. Including fire risk from 
midnight of date of sealing of tins or barrels at 1|8 
per cent per month, but not exceeding 90 days Part 
of $250,000. Warranted free from capture, seizure 
and detention and the consequences of any attempt 
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thereat, piracy and barratry excepted and other con- 
sequences of hostilities. 

(Signatures of subscribers omitted.) 

Exhibit 57, mentioned in this Bill of Exceptions, 
and offered in evidence on the trial, was in words and 


ficures as follows: 
[Plaintiff's Exhibit 57. | 


San Francisco, Cal. Portland, Ore. Seattle, Wash. 
Oiiice OF 
M. C. HARRISON & CO. 
To St. Paul Fire & Marine Insurance Co.: 


Open Insurance is wanted by Alaska Portland 
Packers’ Association. 

For account of themselves loss, if any payable to 
order in San Francisco, for not to exceed $45,165 on 
salmon in cases and or barrels. 

Valued at $4.50 per case, $8.00 per batene |: 

Shipped or to be shipped on board the Ship “BER- 
LIN” Sailing not later than Oct. Doi, Ln: 

And to be insured from midnight of day on which 
tins and or barrels are sealed until dispatched from 
the cannery, warehouse or dock, or upon the expira- 
tion of 90 days from attachment of risk, whichever 
Biiall first occur. 

Free from partial loss and particular average. 

Insured against the risk of fire only, in amount and 
upon terms as per back hereof. 


Binding in accordance with the terms and condi- 
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tions expressed in the Policy to be issued hereunder. 
Vessel rated. Tonnage net. 
$45,165 @ 1 per cent =e 
$ @ per cent$ 2 


Total, - - a= 
Loss --3.—— 
$e 


Built. 

ALASKA PORTLAND PACKERS ASSag 

Frank M. Warren, 
Presdt. Applicant. 
evecepued, 

ST. PAUL FIRE & MARINE INSURANCE @G@m 

M. C. Harrison & Gos 

GIA s 

Saneerancisco, May 15thiene: 

Received Aug. 26, 1910. 

Pwienvered .....2..2::.:.... 2 ee 

(Endorsement on back of Plaintiff's Exhibit 57): 

It 1s understood and agreed that this cover attaen= 
es to salmon only as per face hereof, the amount of 
risk at the time of loss or otherwise to be determined 
in the following manner: 

Ist. Underwriters in London in the amount of 
£36,750—$177,135, cover $177,135|/250,000ths of the 
gross value at $4.50 per case and $8.00 per barrel on 
all salmon on the cannery premises. 

2nd. Underwriters in the amount of $27,500 as 
follows: Globe & Rutgers, $5,000; Svea, $7,000; Ag- 
ricultural, $3,000; National Union, $7,500; St. ae 
$5,000, cover all supplies remaining ex “BERLIN”, 
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out of shipment in the amount of $76,009, season of 
1910. 

3rd. Such portions of policies of the Globe & Rut- 
gers, $5,000; Svea, $7,000; Agricultural, $3,000; Na- 
momal Union, $7,500; St. Paul, $5,000, as are not re- 
quired to cover supplies as per paragraph two, are to 
attach to salmon in cases and or barrels, valued at 
$4.50 per case and $8.00 per barrel. 

4th. After deducting the value of all salmon as 
would be covered by the intended interpretation of 
paragraphs one and three, from the gross value of all 
salmon on the cannery premises, the remainder of 
such value of salmon in cases and or barrels, valued at 
$4.50 per case and $8.00 per barrel, shall be covered 
by this insurance, not exceeding the sum of $45,165. 
Hie PAUL FIRE & MARINE INSURANCE CO., 

VEO mii aC o, 
G|A s 

iit Ol, mentioned in this Bill’oi Bxceptions, 

and offered in evidence on the trial, was in words 


and figures as follows: 
[ Plaintiff’s Exhibit 61. ] 


Aug. 18/10. 
Claydott, 
London. 

Askulmatos 
Xirazake 
Berlindkef 
duhexstfra 
duHevalzik 
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Claydott, 
London. 
Ask Underwriters Agt. make 
your lines part of 
Berlin (82273) £40000. 
(82257) £8500 St. Francie 
(82275) £50,000 (597) Will be 
ace d: 
(Postal Telegraph Cablegram Blank.) 


Delivery No 532. 
Received at Main Office, 
Postal Telegraph Bidg., 
Cor. Market and Battery 
Sis. oa Francisco. 
ies, NS, BIE 
325m) 3 

London. 
Claydott 

San Fran 
Daxoveifip. 

Oe od., 

(Pencil notation): Arranged 2773 £36750 


As you wish 44431. 48500 
Defendant’s Exhibit “E”, mentioned in this Bill 
of Exceptions, and offered in evidence on the trial, 
was made up of several different policies of insurance 
generally spoken of throughout the case as the 
“Lloyds Policies.” 
Four policies, in terms and conditions the same as 
the policy hereinafter set forth, marked Defendant's 
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Mehibit “E-1", except as to a difference in the 
amounts insured by each policy, were offered in evi- 
dence as part of Defendant’s Exhibit “E”. 

The policy hereinafter marked Defendant’s Exhibit 
“E-2”", was offered in evidence as part of said De- 
fendant’s Exhibit “E”’; and the policy hereinafter 
Muked Defendant’s Exhibit “E-3”, was offered in 
evidence as part of Defendant's Exhibit “E”. 

Four other policies, issued respectively by The 
World Marine & Insurance Company, Limited, The 
British Dominions Marine Insurance Company, Ltd., 
The Merchants’ Marine Insurance Company, Limit- 
ed, and The Economic Insurance Company, Limited, 
substantially in terms and conditions as the policy is- 
sued by The Indemnity Mutual Marine Assurance 
Company, Limited, herein marked feciuibit 1-3", ex- 
cept as to the amounts insured by each policy, were 
offered in evidence as part of said Exhibit “E”. 

Said policies designated 1, 2 and Separcot Defend- 
ant’s Exhibit “E”, were in words and figures as fol- 


lows: 
[Defendant’s Exhibit E-1.] 

(Seal) 
This Policy is issued in ( Three ) 
the Form printed and sup- ' ae 
plied by the Government ( Two ) 
previous to Ist August, ( Shillings ) 
1887 (with J.H.D.’s addi- © 3 
ee ( Six pence ) 
tions printed in Italics. ( Seale) 


(Five pence) 
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( For Signature by Un-) 
(derwriting Members of) 


(Lloyds Only. ) 

(sHss. VIC=LUOMBis) 

( Pel tel ) 
Ife Dost 


Any person not an underwriting member 
of Lloyd's subscribing this policy, or any 
person uttering the same if so subscribed, 
will be liable to be proceeded against under 
Sec, sl or lteyd's Act. 

S.C. 

os 7000 
part of £48,500 

For convenience, the words in Italics) 
have been printed instead of written, but) 
for the sake of construction they are to) 
be taken as though written. ) 

BE IT KNOWN Teed |. aaberi 

as well in his own Name, as for and in the Name and 
Names of all and every other Person or Persoimsmi 
whom the same doth, may, or shall appertain, in part 
or in all, doth make assurance, and cause himself and 
them and every of them, to be insured, lost or not loam 
at and from 

Bristol Bay to any place or places in Columbia 
River. Including fire risk from midnight of date of 


sealing of tins, say 
2 months on £ 567 @ 5|-- 
1 month on 6433 @ 2/6 per cent 


£7000 
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upon any kind of Goods and Merchandises, and also 
upon the the Body, Tackle, Apparel, Ordnance, Mu- 
nition, Artillery, Boat and other Furniture, of 
and in the good Ship or Vessel called the “Berlin” 
whereof is Master, under God, for this present Voy- 
age or whosoever else shall go for Master in the said 
Ship, or by whatsoever other Name or Names the 
same Ship, or the Master thereof, is or shall be named 
or called, beginning the Adventure upon the said 
Goods and Merchandises from the loading thereof 
aboard thessaid Shipsas above 
upon the said Ship, «c., 

and shall so continue and endure, 
during her Abode there, upon the said Ship, &c.; and 
further, until the said Ship, with all her Ordnance, 
Tackle, Apparel, &c., and Goods and Merchandiscs 
whatsoever, shall be arrived at as above 
upon the said Ship, &c., until she hath moored at 
Anchor Twenty-four Hours in good safety, and upon 
the Goods and Merchandises, until the same be there 
discharged and safely landed; and it shall be lawful 
for the said Ship, &c., in this Voyage to proceed and 
sail to and touch and stay at any Ports or Places 
whatsoever and wheresoever, and for all purposes 
necessary or otherwise, particularly for orders and or 
to discharge and or take on board passengers and or 
cargo, and with liberty to tranship the interest hereby 
insured, including all risks and accidents arising from 
transhipment and or incidental to steam and steam 
navigation; with leave to dock, undock, and change 
docks as often as may be required; with leave to sail 
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with or without pilot ,to tow and be towed, and to as- 
sist vessels, and or craft in all situations and to any 
extent, and to render salvage services to lives, vessels 
or property, without being deemed any deviation and 
without Prejudice to this Insurance. The said Ship, 
&e., Goods and Merchandises, &c., for so much as 
concerns the Assured, by Agreement between the As- 
sured and Assurers in this Policy, are and shall be val- 
ued at say on 

52402 Cases of Salmon valued at $4.50 per case. 

Warranted free from particular average unless the 
vessel and or craft and or the interest hereby insured 
be stranded, sunk, burnt, on fire, or a fire occur on 
board by reason of which loss or damage is caused 
to the interest hereby insured, or the vessel amamen 
craft be in collision with any other ship or cratmeon 
with ice or with any substance other than water; but 
this Warranty not to exonerate the Underwriters 
from the habihty to pay landing, warehousing, for- 
warding, or other expenses and all other particular 
charges should the same be incurred, also to pay the 
insured value of any package or packages which may 
be totally lost in transhipment. Each craft and or 
lighter for the purpose of this policy to be considered 
ae it separately imsured. 

TOUCHING the Adventures and Perils which 
the Assurers are contented to bear and to take upon 
us in this Voyage, they are, of the Seas, Men-of-War, 
Fire, Enemies, Pirates, Rovers, Thieves, Jettisomes 
Letters of Mart and Countermart, Surprisals, Wai 
ings at Sea, Arrests, Restraints and Detainmentsiem 
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all Kings, Princes, and people, of what Nation, Con- 
dition, or Quality soever, Barratry of the Master and 
Mariners, and of all other Perils, Losses, and Misfor- 
tunes that have or shall come to the Hurt, Detriment, 
or Damage of the said Goods and Merchandises and 
Siip, Wc., or any Part thereof; and in case of any Loss 
or Misfortune, it shall be lawful to the Assured, their 
Factors, Servants, and Assigns, to sue, labour, and 
fravel for, in, and about the Defence, safeguard and 
Recovery of the said Goods and Merchandises and 
Ship, &c., or any Part thereof, without Prejudice to 
this Insurance; to the Charges whereof we, the As- 
surers, will contribute, each one according to the Rate 
and Quantity of his Sum herein assured. And it is 
especially declared and agreed that no acts of the 
Insurer, or Insured in recovering, saving, or preserv- 
ing the property insured, shall be considered as a wai- 
ver or acceptance of abandonment. And it is agreed 
by us, the Insurers, that this Writing or Policy oi 
Assurance shall be of as much Force and Effect as 
the surest Writing or Policy of Assurance heretofore 
made in Lombard Street, or in the Royal Exchange, 
or elsewhere in London. And so we the Assurers are 
contented, and do hereby promise and bind ourselves, 
each one for his own Part, our Heirs, Executors, and 
Goods, to the Assured, their Executors, Administrat- 
O1s, and Assigns, for the true Performance of: the 
Premises, confessing ourselves paid the Consideration 
due unto us for this Assurance by the Assured at and 
micer the rate of 
Fiftytwo Shillings & eight pence per cent. 
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IN WITNESS WHEREOF we the Assurersiifie 

subscribed our Names and Sums assured in 
LONDON, 7 October, 1910. 

N. B.—Corn, Fish, Salt, Fruit, Flour, and Seed are 
warranted free from Average, unless General, opm ie 
Ship be stranded; Sugar, Tobacco, Hemp, "iiizee 
Hides, and Skins are warranted free from Average 
under Five Pounds per Cent; and all other Gog 
also the Ship, and Freight, are warranted free from 
Average under Three Pounds per Cent; unless gen- 
eral, or the Ship be stranded, sunk, burnt, on fire, or 
in collision. 

(In case of damage it is recommended that notice 
be given to the nearest Lloyd’s Agent.) 

This policy to hold the Assured covered on interest 
as above by the vessel as above and or craft and or any 
other steamer or steamers, ship or ships and or any 
other conveyance or conveyances, until safely deliver- 
ed at destination as above, cr until lost, Including all 
risk whilst waiting shipment, and all risk of craft and 
or craft and or boats especially to and from the Ship, 
or vessel, each craft and or lighter to be deemed a 
separate insurance. Deck-load to be deemed a sep- 
arate insurance. Including risk of transhipment. 

With leave to call and stay at any ports and or 
places in and or out of the way for orders and or 
coals and or any other purposes whatsoever neces- 
sary or otherwise. Including risk from warehouse, 
factory or calendar, and until safely delivered into 
Consignees’ warehouse in the interior. 

....General Average and Salvage Charges payable ac- 
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cording to foreign statement if so claimed, or as per 
York-Antwerp rules, or as per York-Antwerp rules, 
1890, if in accordance with the contract of affreight- 
ment. 

Including all liberties and exceptions and or exemp- 
tions as per Charter-party and or new and or old Bill 
of Lading. Including Negligence clause. 

seaworthiness of vessel admitted. 

Including all risks of negligence, default and or er- 
ror in judgment of master, mariners, engineers, pil- 
ots, or any others of the crew. 

In the event of any breach of warranty and or any 
deviation fron the terms or conditions of this poticy, 
it is agreed to hold the assured covered, at a premiuni 
to be arranged. 

(Signatures Omitted.) 

[Defendant’s Exhibit E-2. | 


THE THAMES AND MERSEY MARINE IN. 
SURANCE COMPANY, LIMITED. 
No. 1. 
Chairman of the Com- 
pany. 
Ces sHoare. 
Board in London. 
William Abbott Turnbull 
Chairman. 
William McFarlane, ' 
Deputy-Chairman. 
Sir Murland De Grasse 
Evans» Bart. 
Reginald E. Johnston. 
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William Wilton Phipps. 
Charles W. Tomkinson. 
Board in Liverpool 
Samuel Gibson Sinclair, 
Chairivane 
Andrew M. Anderson, 
Deputy-Chairman 
R. Brooklebank. 
Samuel Cross. 
Alfred Morrison Turner. 
Reginald Q. Wilson. 
Board in Manchester. 
Charles S. Carlisle 
Chairman. 
William H. A. Gaddum, 
Deputy-Chairman. 
James T. Dorrington. 
Corsa rloane 
ik okeook ok ok sek 
NiomoZ79, 
£ 1000 
part of £ 48500. 
Bods Geek EB 58 3 
CGEM cwle. C.) 

Warranted free from particular average unless ie 
vessel or craft be stranded, sunk or burnt, each craft 
or lighter being deemed a separate insurance. 

Underwriters, notwithstanding this warranty, to 
pay for any damage or loss caused by collision with 
any other ship or craft, and any special charges for 
warehouse rent, re-shipping or forwarding, for which 
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they would otherwise be liable. Also to pay the in- 
sured value of any package or packages which may 
be totally lost in transhipment. 
( Seal) 
(ise 
(> Pcicemms) 
(Seale: 
( Five  ) 
(GR Hence) 
LONDON 
Messrs, Barclay & Co., 
Limited. 
Bankers. 
Messrs. Freshfields, 
Solicitors to the Company 
Cy Ee icrvig 
Underwriter. 
H. Buckland, 

Secretary. 
LIVERPOOL. 
London City & Midland 

Bank, Ltd. 
Dale Street Branch, 
Bankers. 
Messrs. Hill, Dickinson 
SaGor, 
Solicitors. 
Taba tiarper, 
Underwriter. 
G EeNiartindale, 
Secretary. 
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MANCEHES ii, 
Lloyd’s Bank, Limited, Bankers. 
Messrs. Sale & Co., Solicitors. 
Joi. Vienipson, Ce mderwiiter 
Douglas Caine, Secretary. 
ye a cp ae 

WHEREAS, J. H. DOTT has represented to iiaa@ 
THAMES AND MERSEY MARINE IJNSIRiS 
ANCE COMPANY, LIMITED, that he is interested 
in or duly authorized as Owner Agent or otherwise 
to make the Insurance hereinafter mentioned and de- 
scribed with the said Company and has promised or 
otherwise obliged himself to pay forthwith for the 
use of the said Company at the Office of themeaa 
Company the Sum of Twenty six pounds six shillings 
and eightpence as a Premium or Consideration at and 
after the rate of Fifty two shillings and eightpence 
per Cent. for such Insurance. 

NOW THIS POLICY OF INSURANCE Wiese 
NESSETH that in Consideration of the premises and 
of the said Sum of Twenty six pounds six shillings 
and eight pence the said Company promises and 
agrees with the said J. H. Dott, his Executors, Ad- 
ministrators and Assigns that the said Company will 
pay and make good all such Losses and Damages 
hereinafter expressed as may happen to the subject 
matter of this Policy and may attach to this Policy 
in respect of the sum of ONE THOUSAND Pounds 
hereby insured which Insurance is hereby declared to 
be upon 

92402 cases SALMON Valued @ $4.50 per case. 


SS 
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Including fire risk from midnight of date of seal- 
ing of tins say £919 for one month @ 2]6 per cent 
81 for two months @ 5|-- per cent 


£1000 

i the Ship or Vessel called the BERLIN is at pres- 
ent Master or whoever shall go for Master of the 
said Ship or 
whereof 
Vessel lost or not lost at and from 

Mist bey to COLUMBIA 
meveR INCLUDING THE RISK OF CRAFT. 

Warranted free of Capture and Detention and the 
Eonsequences thereoi or any attempt thereat Piracy 
excepted and also from all consequences of Hostili- 
ties or Warlike Operations whether before or after 
Weclaration of War. 

AND the said Company promises and agrees that 
the Insurance aforesaid shall commence upon the 
Freight and Goods or Merchandise aforesaid from the 
loading of the said Goods and Merchandise on board 
the said Ship or Vessel at as above and continue until 
the said goods or Merchandise be discharged and safe- 
ly landed at as above. 

AND that it shall be lawful for the said Ship or 
Vessel to proceed and sail to and touch and stay at 
any Ports or Places whatsoever in the course of her 
said Voyage for all necessary purposes without pre 
judice to this Insurance. AND touching the Adven- 
tures and Perils which the Capital Stock and Funds 
of the said Company are made liable unto or are in- 
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tended to be made liable unto by this Insurance they 
are of the Seas Men-ofWar Fire Enemies, Pirates 
Rovers Thieves Jettisons Letters of Mart and Counter 
Mart Surprisals Takings at Sea Arrests Restraints 
and Detainments of all Kings Princes and People of 
what Nation Condition or Quality soever Bar- 
ratry of the Master and Marines and of 7am 
other Perils Losses and Misfortunes that have 
or shall come to the Hurt Detriment or Dante 
age of the aforesaid subject matter Of qm 
Instirance or any part thereof AND in casemian 
any Loss or Misfortune it shall be lawful to the In- 
sured their Factors Servants and Assigns to sue la- 
bor and travel for in and about the Defence Safeeuard 
and Recovery of the aforesaid subject matter of this 
Insurance of any part thereof without prejudice to 
this Insurance the charges whereof the said Company 
will bear in proportion to the sum hereby insured. 
And it is expressly declared and agreed that no acts 
of the Insurer or Insured in recovering saving or pre- 
serving the property insured shall be considered as a 
waiver or acceptance of abandonment AND it is de- 
clared and agreed*that Corn Fish Salt Fruit Flowigime 
Seed 

are warranted free from average unless general or 
the Ship be stranded sunk or burnt and that Sugar 
Tobacco Hemp Flax Hides amd Skins are warranted 
free from average under Five Pounds per centum un- 
less general or the Ship be stranded sunk or burnt and 
that all other Goods also Freight are warranted free 
from average under Three Pounds per centum unless 
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general or the Ship be stranded sunk or burnt. 

IN WITNESS whereof the undersigned on behalf 
of the said Company have hereunto set their hands, in 
LONDON, the eighth day of October, 1910. 
Examined M 

WILLIAM McFARLANE Director 

Mountersioned Wao Hi. I. PERKINS, Seeretary. 

CeNwWOKRSED ON BACK OF POLICY.) 

32378 
oae THAMES AND MERSEY MARINE IN- 
SURANCE COMPANY, LIMITED. 


Berlin. 
Bristol Bay Columbia R. 
£1000 @ 52/8 per cent £26 6. 8 
Policy Duty 10 
220. 7. 0 
RECEIVED 
April 27, 1911. 
SS, Cheah nee 
8|10}10 
7. HH. Dott 
ive. 5297 
54|6 
Settled Nineteen 
Pounds five shillings 


and two pence for 
balance loss 
mo. 5. 2 
ON DON 3 Jany. 19 
Woe, MAR Pi 
Sccretary. 
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(ENDORSEMENTS ON BACK OF POUIGI 

Claimed on alc of Loss under this policy £530 
Soplss 
Settled Five Hundred thirty 
Pomads ~ = ane Shillings 
An@R  nneliek eee pence on 
alc of any claim without prejudice 
£530 

LONDON 29 Nov. 1910 
W.H. MARTIN, Secretauy 

Claimed herein for balance of claim 


eo: 2 
Je DOs 
[ Defendant’s Exhibit E-3. | 
( Se eUL. ) 
( ONE SHILLINGS 
( AND ) 


( THREE PENGiSy 
THE INDEMNITY MUTUAL MARINE ASS 
ANCE COMPANY, LIMITED 
i, Old Broad Street, Mondon, 2: 
J. inl, DiC ais 


Established 1824. 
Incorporated under the Companies Acts in 1887. 


Directors. 
Frederick Huth Jackson, Esq., Chairman. 
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Fieedion. tie Viscount Milner, G. C. B., G.C. M.G. 

| Deputy Chairman 

Colonel the Hon. Everard Baring, C. V. O. 

Henry Bernhard Brandt, Esq. 

Herbert Brooks, Esq. 

Spencer Henry Curtis, Esq. 

John Arthur Gibbs, Esq. 

Alexander Heun Goschen, Esq. 

Edward Charles Grenfell, Esq. 

011) Gurney, sq: 

William J. Le Lacheur, Esq. 

Sir Charles Day Rose, Bart. 

Lewis Alexander Wallace, Esq. 

Bankers.—London Joint Stock Bank, Limited. 

Bank of England. 
Underwriter—Henry Haslam, Esq. 
A, O00. 

WHEREAS, J. H. DOTT, hath represented to the 
INDEMNITY MUTUAL MARINE ASSURANCE 
COMPANY, LIMITED, that he is interested in, or 
duly authorized as Owner Agent or otherwise, to 
make the Assurance hereinafter mentioned and de- 
scribed, with the said Company, and hath promised 
or undertaken to pay forthwith for the use of the said 
Company, at the Office of the said Company, the Sum 
of Thirty seven pounds, ten shillings, as a premium 
or Consideration at and after the rate of Fifty ’shill- 
ings per Cent. for such Assurance. 

NOW THISSROLICY OF AesURANCE WIT- 
NESSETH, THAT IN Consideration of the prem- 
ises, and of the said Sum of thirty seven pounds, ten 
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shillings, the INDEMNITY MUTUAL MARINE 
ASSURANCE COMPANY, LIMITED, doth )pigime 
ise and agree with the said J. H. DOTT, his Bxeeme= 
ors, Administrators, and Assigns, that the said Com- 
pany will pay and make good all such Losses and 
Damages hereinafter expressed as may happen to 
the subject matter of this Policy and may attach to 
this Policy in respect of the Sum of Fifteen Hundred 
Pounds hereby assured, which Assurance is hereby 
declared to be upon (part of £48,500). 

Salmon, valued at $4.50 per case. 

F. P. A. as per clause attached. 

(Rider attached as follows:) 

Warranted free from particular average unless the 
vessel and—or craft and—or the interest hereby in- 
sured be stranded, sunk, burnt, on fire, or a fire oc- 
cur on board by reason of which loss or damage is 
caused to the interest hereby insured, or the vessel 
and—or craft be in collision with any other ship or 
craft or with ice or with any substance other than 
water; butethis Warranty not to exonerate the @am 
derwriters from the liability to pay landing, ware- 
housing, forwarding, or other expenses and all other 
particular charges should the same be incurred, also 
to pay the insured value of any package or packages 
which may be totally lost in transhipment. Each 
craft and—or lighter for the purpose of this policy to 
be considered as if separately insured. 

(Stamped,—I. M. M. A. C. London.) 
the Ship or Wesselcalled the “Berlin”, whereot 7s 
i is at present Master, or whoever shall go 
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for Master of the said Ship or Vessel, lost or not lost 
at and from 

port or ports in Bristol Bay to a port on the Colum- 
a River. 

Including fire risk from midnight of date of seal- 
ing of tins, say :—2 6 per cent per month, limit 90 days. 

Including the risk of Craft to and from Vessel. 
General Average and salvage charges payable accord- 
ing to the Foreign Statement, or per York-Antwerp 
Rules, if in accordance with the contract of affreight- 
ment. Held covered in the event of deviation from the 
terms of this Policy, provided notice be given, and any 
additional premium required be agreed immediately 
after receipt of advices. And it is expressly declared 
and agreed, that no acts of the Insurer or Insured, in 
recovering, saving, or preserving the property insured 
shall be considered as a waiver or acceptance of aban- 
donment. 

Warranted free of Capture, Seizure and Detention, 
and the consequences thereof, or any attempt there- 
at, Piracy excepted, and also from all consequences of 
Riots, Civil Commotions, Hostilities, or Warlike Op- 
erations, whether before or after Declaration of War. 

The Assurance aforesaid shall commence upon the 
SS ne ae —— 
and continue until she hath moored at anchor twenty- 
Poi emonncwin Mmodesafetteat ge ete ...... ec... eccces 
and upon the Freight and Goods or Merchandise on 
board thereof, from the loading of the said Goods 
or Merchandise on board the said Ship or Vessel at 
as above, and shall continue until the said Goods or 
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Merchandise be discharged and safely landed at as 
above. AND it shall be lawful for the said Ship or 
Vessel to proceed and sail to, and touch and stay at 
any Ports or Places whatsoever, in the course Ongiies 
said Voyage, for all necessary purposes, without pre- 
judice to this Assurance. AND touching the Ad- 
ventures and Perils which the Company is made h- 
able unto, or is intended to be made liable unto, by 
this Assurance, they are, of the Seas, Men=0i-yVaie 
Fire, Enemies, Pirates, Rovers, Thieves, Jettisons, 
Letters of Mart and Counter Mart, Surprisals, Take 
ings at Sea, Arrests, Restraints, and Detainments of 
all Kings, Princes and People of what Nation, Condi- 
tion, or Quality soever; Barratry of the Master and 
Mariners, and of all other Perils, Losses, and Misfor- 
tunes, that have or shall come to the Hurt, Detriment 
or Damage of the aforesaid subject matter of this As- 
surance or any part thereof. AND in case of any Loss 
or Misfortune, it shall be lawiui to the Assured, their 
Factors, Servants, and Assigns, to sue, labor and trav- 
el for, in and about the Defence, Safeguard, and Re- 
covery of the aforesaid subject matter of this Assur- 
ance or any part thereof, without prejudice to this 
Assurance, the Charges whereof the said Company 
shall bear in proportion to the sum hereby assured. 
AND it is declared and agreed, that Corn, Fishy Sale 
Fruit, Flour, and Seed shall be and are warranted free 
from Average unless General, or the Ship be strand- 
ed; and that Sugar, Tobacco, Hemp, Flax, Hidesyam@ 
Skins, shall be and are warranted free from Average 
under Five Pounds per Centum; that all other Goods, 


— ee, oe, eth, 


vs. Alaska-Portland Packers’ Asso. 5038 


also the Ship and Freight, shall be and are warranted 
free from Average under Three Pounds per Centum 
unless General, or the Ship be stranded, sunk, or 
piarnt. 
Dated in LONDON, the eighth Day of October, 
1910. 
Examined—LCP 
For the 
INDEMNITY MUTUAL MARINE ASSURANCE 
GOnIPANY, LIMITED, 
Spencer Hee Curtis, 
Direction 
fe DORSEMENTS ON BACK OF POLICY ) 
No.15,935.F 
B02. 
THE INDEMNITY MUTUAL MARINE ASSUR- 
ANCE COMPANY. 2 iIMERED.: 


Snip Berlin.” 
Date Sth. October, 1910. 


Received hereon an additional premium of 2|8 per 
cent, 

for Fire Risk 

£1500 at 2/8 per cent £2 :— :— 


London For the Directors 
14/11]10 aC. BAKER 
RECEIVED 


Apr 27 1911 
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Pate CM. .....-..00.. ee 
Claimed hereon for 
loss 

teoc 2 10 4 

Cr J. Bo. Demet 


Settled hereon Claim on alc W|P 
London 14 Nov. 1910 
For the Dixector: 
io lave CHAS. J. SA Yaa 
SUC) 6 = 9 = 
(Illegible initials.) 
Settled hereon Claim for bal. of claim & 
S|A expenses 
London, 25 Jan. “al 
For the Directons 
ee | ate CHAS. J. SA YES 
mes) lee: 11 
(INegible initials.) 
RECITALS CONCERNING TESTIMONY, Eile 
The foregoing contains all of the evidence given, 
and all of the exhibits introduced, on the trial of said 
cause, bearing upon the rulings of the court and in- 
structions given and instructions refused, which have 
been assigned as error, and necessary to explain the 
bearing of the rulings upon the issues involved. 


MOTION FOR DIRECTED Mis DiGi 
Thereafter, on Friday, December 8, 1911, at the 
close of the taking of the testimony, defendant movéd 
the court for a directed verdict as follows: 
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Mire CAMPBELL: If the Court please, I desire at 
this time to move that the Court instruct the jury to 
bring in a verdict in favor of the defendant insurance 
companies in the pending suits. I make this motion 
upon the following grounds: 

First. That the policies sued upon have been void- 
ed by the issuance of non-concurrent insurence in vio- 
lation of those clauses of the policy contained in line 
11 of the printed portion of the policies, reading as 
follows: ‘This entire policy, unless otherwise pro- 
vided by agreement indorsed hereon or added hereto, 
shall be void if the insured now has or shall hereafter 
make or procure any other contract of insurance, 
whether valid or not, on the property covered in whole 
or in part by this policy.” 

And upon the further ground that the permission 
endorsed upon the slip attached to the face of the pol- 
icies reading “other concurrent insurance permitted” 
was violated—first, by the procuring of the Lloyd’s 
insurance. Secondly,—by the procuring of the St. 
Paul Fire & Marine Insurance Company’s marine in- 
surance, as covered by the covering note, dated San 
Francisco, May 15, 1910. 

BACEPTIONSN@ rar 

Upon the conclusion of the argument upon said 
motion by counsel for the respective parties, the Court 
overruled said motion, and thereupon defendant du- 
ly excepted to said ruling. 

The aforesaid ruling of the Court has been assign- 
ed by defendant as error (First assignment of error), 
and to explain said assignment of error and said ex- 
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ception taken and reserved to the ruling of the Court 
in overruling said motion for directed verdict, defend- 
ant hereby refers to and incorporates herein the fore- 
going testimony and Plaintiff's Exhibits Nos. 27%, 
32, 33, 34, 35, 37, 38, 43, 44, 45, 51, 56, 57, 61, "Gass 
66, 67, and defendant's Exhibit “E”, which testimony 
and exhibits are hereinbefore set forth in this Bill of 
Exceptions. 

INSTRUCTIONS REQUESTED BY DEFER 

Tey Ie 

Thereafter, before the Court instructed the jury and 
while the jury was at the bar, and before making any 
argument to the jury, defendant requested the Court 
in writing, in accordance with the rules of the Court, 
to give the jury the following instructions: 

“You are further instructed that plaintiff procured 
the policies introduced in evidence and known as 
Lloyd's policies, which were marine policies covering 
on salmon covered by the policies in suit. I charge 
you that such Lloyd's Policies so procured were not 
for insurance concurrent with the insurance provid- 
ed by the policies in suit, and that by reason of the 
procuring of such insurance from Lloyd's the policies 
sued on herein were voided.” 

“You are further instructed that subsequent to the 
issuance of the policies, plaintiff procured from the St. 
Paul Fire and Marine Insurance Company a marie 
policy covering against fire on salmon covered by the 
policies in suit but that said policy so procured was 
not for insurance concurrent with the insurance pro- 
vided by the policies in suit and that by reason of the 
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procuring of such insurance, the policies issued by the 
defendant Insurance Companies were voided.” 

PxXCEPTION NO. 2. 

DNSIRUGHION GIVEN THE JURY. 

The Court then instructed the jury and gave as part 
of its instruction the following: 

“The policies on their face provide for ‘other con- 
current insurance,’ and I instruct you as a matter of 
law that the policies taken out by the plaintiff com- 
pany in the Lioyd and the St. Paul were concurrent 
within the meaning of these policies, and therefore the 
defense that the policies were voided because of such 
insurance is not sustained.” 

Defendant duly excepted, while the jury was at 
the bar, to said instruction given the jury, as fol- 
lows: 

Mr. CAMPBELL: I should like to note certain 
exceptions while the jury is at the bar. I should like 
an exception to that instruction which the Court gave 
to the jury to the effect that the insurance procured 
at Lloyd’s was concurrent insurance within the terms 
and conditions in each policy. And I except to the 
instruction upon the grounds that that Lloyd's insur- 
ance was marine insurance, and did not bear a loss 
proportionate—in the same proportion as the fire pol- 
icies, as outlined and stated to the Court in the argu- 
ment for the motion for a directed verdict. 

I also desire to except to that instruction given by 
the Court, in which it instructed the jury that the ma- 
rine policy procured from the St. Paul Fire & Marine 
Insurance Company under date of May 15th, as evi- 
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denced by the covering note, was concurrent insur- 
ance within the terms and conditions of the defend- 
ant’s policies in suit, for the reason that it appears 
that these policies were marine policies and did not 
cover against partial loss, as did the fire policies in 
the suit; for the reason that they were excess policies, 
and did not begin to pay, or become liable to pay until 
after the exhaustion of the fire policies; that if there 
was a possibility of their becoming liable for a par- 
tial loss. they would be subject to the adjustment of 
marine insurance, and would not bear the loss propor- 
tionately. 

The giving of said instruction has been assigned 
by defendant as error (Second assignment of ernor), 
and to explain said assignment of error and excep- 
tion taken and reserved to the giving of said instruc- 
tion, defendant hereby refers to and incorporates 
herein the foregoing testimony and Plaintiff's Exhib- 
its Nos. 274, 32, 33, 34, 35, 37, 38, 43, 44, 45, Slaw 
5/7, 61, 64, 65, 66, 67, and defendant’s Exlubit |e 
which testimony and exhibits are hereinbefore set 
forth in this Bill of Exceptions. 

EXC HP TION ®@: 3. 

Defendant duly excepted, while the jury wasmat tie 
bar, to the refusal of the Court toegive the requesied 
instruction as follows: 

“You are further instructed that plaintiff procmmed 
the policies introduced in evidence, and known as 
Lloyd's policies, which were marine policies covering 
on salmon covered by the policies in suit. J chamge 
you that such Lloyd's policies so procured were not 
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for insurance concurrent with the insurance provid- 
edeby the policies in suit, and that by reason of ihe 
procuring of such insurance from Lloyd’s, the policies 
sued on herein were void.” 

“My grounds for excepting to the refusal to give 
that instruction are that it was marine insurance, and 
did not bear this loss in the same proportion as the 
fire policies, as stated in my argument on motioin 
momcdirected verdict.” 

The refusal to give said instruction as requested has 
been assigned by defendant as error (Third assign- 
ment of error), and to explain said assignment of er- 
ror and exception taken and reserved to the refusal of 
the Court to give said instruction, defendant hereby 
refers to and incorporates herein the foregoing testi- 
mony and plaintiff's Exhibits Nos. 2714, 32, 33, 34, 
po, 3/7, 38, 43, 44, 45, 51, 56, 57, 61, 64, 65, 66, 67, and 
defendant’s Exhibit “E”’, which testimony and exhib- 
its are hereinbefore set forth in this Bill of Excep- 
tions. 

BXCEPTION N@e4, 

Wetendant excepted, while the jury was at the bar, 
to the refusai of the Court to give the requested in- 
struction, as follows: 

I desire to except to the refusal of the Court to give 
the following requested instruction: 

“You are further instructed that subsequent to the 
issuance of the policies, plaintiff procured from the 
St. Paul Fire and Marine Insurance Company, a ma- 
rine policy covering against fire on salmon, covered 
by the policies in suit, but that said policy so procured 


‘ 
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was not for insurance concurrent with the insurance 
provided by the policies in suit, and that by reason of 
the procuring of such insurance, the policies issued by 
the defendant insurance companies were voided.” 

“My grounds for that are the same as I have just 
stated as grounds for exception to instruction the 
Court gave just previously mentioned. They are ma- 
rine policies, and do not cover against partial loss, 
and are for excess insurance, and do not begin to pay 
—there is no liability upon them until after the fire 
policies are exhausted.” 

The refusal to give said instruction as requested 
has been assigned by defendant as error (fourth as- 
signment of error), and to explain said assignment of 
error and exception taken and reserved to the™re= 
fusal of the court to give said instruction, defendant 
hereby refers to and incorporates herein the foregoing 
testimony and plaintiff's Exhibits Nos. 27%, 32, 33, 
34, 35, 37, 38, 43, 44, 45, 31, 56, 57, 61, 64, 65, 66mGe 
and defendant's Exhibit “E”’, which testimony and 
exhibits are hereinbefore set forth in this Bill of Ex- 
ceptions. 

Thereupon, on the 12th day of December, 1911, the 
jury retired to deliberate upon its verdict and there- 
upon, upon said day, returned into court and rendered a 
verdict in favor of plaintiff in the sum of four thousand 
nine hundred and ninety-one and 20-100 (4991-20) dol- 
lars, and interest thereon from December 8, 1910, until 
paid. 

Thereupon, on the 12th day of December, 1911, the 
court, on motion of defendant made in open court, order- 
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ed that defendant be allowed 20 days from said date 
within which to file a motion to set aside said judgment, 
and for a new trial herein, and that execution be stayed 
upon said judgment for said 20 days, and that defendant 
be allowed until January 1, 1912, within which to pre- 
pare and submit a Bill of Exceptions herein. 
EXCEPTION NO. 5. 
MOTION ROR NEM TRIAL. 

Thereafter, on the 20th day of December, 1911, de- 
fendant filed a motion to set aside the judgment herein 
and for a new trial upon the ground of error in law oc- 
curring at the trial and excepted to by defendant, as fol- 
lows: 

(a) The court erred in refusing to grant the motion 
of the defendant to instruct the jury to find a verdict 
in favor of the defendant; (b) The court erred in in- 
structing the jury that the insurance taken out by the 
plaintiff in Lloyds was concurrent insurance within the 
meaning of the permission attached to the policy sued 
on in this action; (c) The court erred in instructing 
the jury that the insurance taken out in the St. Paul 
Fire and Marine Insurance Company, as appearing from 
the evidence, was concurrent insurance within the mean- 
ing of the permission attached to the policy sued on in 
this action; (d) The court erred in refusing to give the 
instructions requested by the defendant, and particular- 
ly those instructions requested that the jury be instruct- 
ed that the defendant’s policy was void by (1) the pro- 
curing of the Lloyd’s insurance, and (2) the St. Paul 
Fire and Marine Insurance Company's excess policy 
dated May 15, 1910. 
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Said motion came on for hearing on said 20th day of 
December, 1911, and was overruled by the court, and 
exception to such ruling was duly taken and reserved 
by defendant. 

The said ruling has been assigned by defendant as 
error (fifth assignment of error), and to explain said 
assignment of error and said exception taken and re- 
served to the ruling of the court in overruling said mo- 
tion to set aside the judgment and for a new trial, de- 
fendant refers to and incorporates herein the foregoing 
testimony and plaintiff's Exhibits Nos. 2714, 32, 33, 34, 
35, 37, 38, 43, 44, 45, 51, 56, 57, 61, 64, 65, 66, G7 amma 
Defendant's Exhibit “E, which testimony and exhibits 
are hereinbefore set forth in this Bill of Exceptions. 


EXTENSION OF TIME TO'FILE BILL @O@Raiee 
CEP TIONS aie 

Thereafter, on the 29th:day of December, 1911) ¢eea 
cause therefor being shown, the court ordered that 
defendant have until the 6th day of January, 1912, with- 
in which to file a Bill of Exceptions, Petition for Wirt of 
’ Error, Assignments of Error, Bond on Writ of Error, 
and further ordering stay of execution on the judgment 
until said 6th day of January, 1912. 

On January 4, 1912, good cause therefor being shown, 
the court ordered that the defendant have forty (40) 
days from Januarv 6, 1912, within which to file a Bill 
of Exceptions, Petition for Writ of Error, Assignments 
of Error, Bond on Writ of Error, and further ordering 
stay of execution on the judgment until the expiration 


of said time. 
On Feburuary 15th, the court ordered that defendant 
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have a further extension of thirty (30) days, within 
which to file a Bill of Exceptions, Petition for Writ of 
Krror, Assignments of Error, Bond on Writ of Error, 
aud further ordering a stay of execution on the judg- 
ment until the expiration of said time 

On March 5, 1912, good cause therefor being shown, 
the court ordered that defendant have thirty (30) days 
mom! March 15, 1912, within which to file a Bill of Ex- 
ceptions, Petition for Writ of Error, Assignments of 
Error, Bond on Writ of Error, and further ordering 
a stay of execution on the judgment until the expiration 
of said time. 

On March 25, 1912, good cause appearing therefor, 
the court ordered that defendant have thirty (30) days 
irom April 8, 1912,within which to file a Bill of Ex- 
ceptions, Petition for Writ of Error, Assignments of 
Error, Bond on Writ of Error, and further ordering 
a stay of execution on the judgment until the expiration 
ef said time. 

On May 4, 1912, good cause therefor being shown, 
the court ordered that defendant have until the first day 
of June, 1912, within which to file a Bill of Exceptions, 
Petition for Writ of Error, Assignments of Error, Bond 
on Writ of Error, and further ordering a stay of exe- 
cution on the judgment until the expiration of said time. 

On June 1, 1912, good cause therefor being shown 
the Court Ordered that Defendant have until the Ist 
day of July 1912, within which to file Bill of Exceptions, 
Petition for Writ of Error, Assignments of Error, Bond 
on Writ of Error, and further ordering stay of execu- 
tion on the judgment until the expiration of said time. 
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The foregoing constitutes all of the proceedings had, 
and all of the testimony offered and received and all of 
the exhibits introduced on the trial of said cause bear- 
ing upon the rulings of the court and instructions given 
and requested instructions refused, which have been 
assigned as error, and necessary to explain the hearing 
of the said rulings upon the issues involved. 

And now, within the time required by law and the 
rules of this court, defendant proposes the foregoing 
as and for its Bill of Exceptions to the rulings of the 
Court made during the trial of the above entitled ac- 
tion, and prays that it may be settled and allowed as 
COMeCT, 

PAGE, "McCUTCHEON, KNIGHT & OLN 
and DOLPH, MALLORY, SUMON & GEAKIDG 
Attorneys for Defendant. 


ORDER SETTLING, CERTIFYING AND ADEG@—e 
ING BILL OF EXCEPTIONS: 

The foregoing Bill of Exceptions being now present- 
cd in due time, and found to be correct, I do hereby cer- 
tify that the said Bill is a true Bill of Exceptions. 

Dated: June, 1912. 

Kk. 5. BESS 
United States District Judge for the District of Ore- 


gon. 


[Endorsed]: Bill of Exceptions. Filed June ig 
1912, “Awe. Cannon, Clerk U. Saisie @enr: 


And afterwards, to-wit, on the 10 day of June 1912, 
there was filed in said Court a Petition for Writ 
of Error in words and figures as follows, to-wit: 
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[Petition for Writ of Error. | 


In the District Court of the United States for the 
District of Oregon. 
ALASKA PORTLAND PACKERS’ ASSOCIA- 
MeN eancos poration. 
Plann 
vs. 
GLOBE & RUTGERS FIRE INSURANCE COM- 
PANY, a corporation, 
Defendant. 
Nor 3/3). 

GLOBE & RUTGERS FIRE INSURANCE COM- 
PANY, a corporation, the defendant above named, 
feeling itself agrieved by the verdict of the jury and the 
judgment entered thereupon on the 12th day of Decem- 
ber, 1911; (and in certain rulings had in these proceed- 
ings prior thereunto all of which will more in detail 
appear from the Assignments of Errors which is filed 
with this Petition), whereby it was adjudged that plain- 
tiff have and recover from the defendant the sum of 
five thousand two hundred and ninety-three and 95-100 
(5293.95) dollars, together with its costs and disburse- 
ments incurred in said action, comes now and petitions 
said court for an order allowing it, said defendant, to 
prosecute a Writ of Error to the United States Cir- 
cuit Court of Appeals in and for the Ninth Circuit, 
under and according to the laws of the United States 
in that behalf made and provided, for the corrections 
of the errors so complained of, and also that an order be 
inade fixing the amount of the supersedeas bond which 
the defendant shall give and furnish upon such Writ of 
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Error that upon the giving of such bond all further pro- 
ceedings in this Court be suspended, stayed and super- 
seded until the determination of said Writ of Error by 
the United States Circuit Court of Appeals in and for 
said Ninth Circuit. 
And your petitionerswill emer pray, etc. 
PAGE, McGUTCHEON, KNIGHT, & OLN 
DOLPH, MALLORY, SIMON & GEARS 
Attorneys for Defendant, 
[Endorsed|: Petition for Writ of Error. Filedijiiie 
10, 1912. A. M. Cannon, Clerk U. S. Dist. Coane 
And afterwards, to wit, on the 10 day of June, 1992) 
there was filed in said Court Assignments of Error 
in words and figures as follows to wit: 


[Assignments of Error. ] 


dn the District Court of the Ustitcd States formate 
District of Oregon. 
ALASKA PORTLAND PACKERS’ ASSO@GES 
TION, a corporation, 
Plain 
Vs. 
GLOBE & RUTGERS FIRE INSURANCE COME 
PANY, a corporation, 
Defendant. 
NG. 370". 

Comes now the above named defendant and files the 
following assignment of errors upon which it will rely 
upon its prosecution of a Writ of Error in the above 
entitled cause to the United States Circuit Court of Ap- 
peals for the Ninth Circuit from the judgment made 
by this Honorable Court on the 12th day of Decem- 
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ber, 1911, in the above entitled cause: 
The learned court erred as follows: 
I. 

In overruling the defendant's motion praying for an 
order of court instructing the jury to bring in a verdict 
‘2 favor of the defendant, which motion was miadestip- 
on the following grounds: 

(a) That the policy sued upon had been voided by 
the issuance of non-concurrent insurance in violation 
of those clauses of the policy contained in line eleven 
of the printed portion of the policy reading as follows: 

“This entire policy, unless otherwise provided by 
agreement endorsed upon or added hereto, shal! be void 
if the insured now has or shall hereafter make or pro- 
cure any other contract of insurance, whether valid or 
not, on the property covered in whole or in part by this 
yolicy”” 

(b) That the permission endorsed upon the slip at- 
tached to the face of the policy reading: “Other con- 
current insurance permitted” was violated; first, by the 
procuring of the Lloyd's insurance; and secondly, by 
the procuring of the St. Paul Fire and Marine Insur- 
ance Company's marine excess insurance, as covered by 
the covering note dated San Francisco, May 15, 1910. 

LE 

In giving the following instruction to the jury: 

“The policies on their face provide for other concur- 
rent insurance, and I instruct you as a matter of law 
that the policies taken out by the plaintiff company in 
the Lloyd’s and St. Paul Fire and Marine Insurance 


Company were concurrent within the meaning of these 
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policies, and therefore that the defense that the policies 
were voided because of such insurance, is not sustain- 
edi 

ine 

By refusing to give the following instruction to the 
jury, as requested by the defendant: 

“You are further instructed that the plaintiff pro- 
cured the policies introduced in evidence and known as 
‘Lloyd's Policies’ which were marine policies covering 
on salmon covered by policies in suit, and I charge you 
that said Lloyd's policies, so procured, were not for in- 
surance concurrent with the insurance provided by the 
policies in suit, and that by reason of the procuring of 
such insurance from; Lloyd's, the policies sued on here- 
in were voided.” 

Oe 

By refusing to give the following instruction to the 
jury, as requested by the defendant: 

“You are further instructed that subsequent tomeme 
issuance of the policies, plaintiff procured from the St. 
Paul Fire and Marine Insurance Company a marine 
policy covering against fire on salmon covered by the 
policies in suit, but that said policy so procured was not 
for insurance concurrent with the insurance provided 
by the policies in suit, and that by reason of the procur- 
ing of such insurance, the policies issued by the de- 
fendant insurance companies were voided.” 

Ne 

By refusing to grant defendant's motion to set aside 
the judgment herein and for a new trial, made upon the 
ground of error in law occurring at the trial and ex- 
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cepted to by the defendant, in this: 

(a) The Court erred in refusing to grant the mo- 
tion of the defendant to instruct the jury to find a ver- 
Metin) favor of the defendant; (b) The court erred 
in instructing the jury that the insurance taken out by 
the plaintiff in Lloyds was concurrent insurance with- 
in the meaning of the permission attached to the policy 
sued on in this action; (c) The Court erred in instruct- 
ing the jury that the insurance taken out in the St. Paul 
Fire and Marine Insurance Company, as appearing from 
the evidence, was concurrent insurance within the mean- 
ing of the perntission attached to the policy sued on in 
M@msaction; (d) ‘The Court erred in refusing to give 
the instructions requested by the defendant, and particu- 
larly those instructions requested that the jury be in- 
structed that the defendant's policy was void by (1) the 
procuring of Llovds insurance,, and (2) the St. Paul 
Fire and Marine Insurance Company's excess policy 
fiated May 15, 1910. 

VHEREFORE, defendant prays that the said judg- 
iment may be reversed and that a new trial be granted. 
by PAGE, McGUTCHEON, KNIGHT & OLNEY, 

and DOLPH, MALLORY, SIMON AND GEAR- 
IN, 
Its Attorneys. 

[Endorsed]: Assignment of Errors. Filed June 
Ho 1912) A.wM. Cannon, Clerk U.S. Dist. Court. 
And afterwards, to wit, on the 10 day of June, 1910, 

there was filed in said Court an Order Allowing 
Writ of Error in words and figures as follows, to 


wit: 


520 Globe § Rutgers Fire Insurance Co. 


[Order Allowing Writ of Error. | 


In the District Court of the United States, for the 
District of Oregon. 
ALASKA PORTLAND PACKERS ASS@@ES 
TION, a corporation, 
Planitia 
VS. 
GLOBE & RUTGERS FIRE INSURANCE VGSas 
Pea a corporation, 
Defendant. 
INO 3700 

Upon motion of John M. Gearin, of the firm of Dolph, 
Mallory, Simon and Gearin, the attorneys for the def- 
fendant in the above entitled cause, and upon the filing 
of the petition for Writ of Error and Assignment of Er- 
rors heretofore filed herein; 

IT IS HEREBY ORDERED that the Writ on=iie 
1or, as prayed for in said petition, be allowed, and that 
the amount of the supersedeas bond to be given by de- 
fendant upon said Writ of Error, be and the same is 
hereby fixed at the sum of Three Thousand ($3000.00) 
Dollars, and that upon the giving of said bond all further 
proceedings in this court be suspended, stayed and su- 
perseded, pending the determination of said Writ of 
Krror by the United States Circuit Court of Ajpjpeae 
in and for the Ninth Circuit. 

Dated this 10 day of June, 1912. 

R. S BEAR 
Judge. 

[ Endorsed]: Order allowing Writ of Error and Fix- 

ing Bond on Writ of Error. Filed June 10,1912, ASHE 
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Cannon, Clerk U. S. District Court. 

And afterwards, to wit, on the 11 day of June, WON, 
there was filed in said Court a Bond on Writot Ee 
ror in words and figures as follows, to wit: 

[Bond on Writ of Error. | 
In the District Court of the United States for the 
District of Oregon. 
MeASKA PORTLAND PACKERS’ ASSOCIA- 
TION, a corporation, 
Plaine, 
vs. 
GLOBE & RUTGERS FIRE INSURANCE COM 
PANY, a corporation, 
Defendant. 
ING. 3750: 

KNOW ALL MEN BY THESE RRESEN TS: 
That we, GLOBE AND RUTGERS FIRE INSUR- 
ANCE COMPANY, a corporation, as principal, and 
The Title Guaranty & Surety Company, Scranton, Pa., 
as surety, are held and firmly bound unto the plaintiff in 
the above entitled action in the sum of Three Thousand 
($3000.00) Dollars, to which payment will and truly be 
made we bind ourselves and each of us jointly and sev- 
erally, and our and each of our successors, representa- 
tives and assigns, firmly by these presents. 

SEALED with our seals and dated this 10th day of 
June, 1912. 

WHEREAS, the above named defendant, Globe & 
Rutgers Fire Insurance Company, a corporation, has 
sued out a Writ of Error in the United States Circuit 
Court of Appeals, in and for the Ninth Circuit, to re- 
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verse the judgment entered in the above entitled action, 
in favor of the plaintiff therein and against the defend- 
ant therein, for the sum of five thousand two hundred 
and ninety-three and 95-100 ($5293.95) dollars, in- 
terest and costs; 

NOW, THEREFORE, the condition of this obli- 
gation is such that if the above named Globe & Rutgers 
Tire Insurance Company, a corporation, shall prose- 
cute such Writ of Error to effect, and answer all dam- 
ages of costs if it shall fail to make good said plea, then 
this obligation shall be void, otherwise to remain 1n full 


force and virtue. 


[Seal} THE TITLE GUARANTY & SUR 


COMPANY, 
By M. Reese: 
Its Agent. 
[Seal | By Noonan-Humphrey Company, 
Agent 
Py R. F. Noonan, 
President. 


GLOBE & RUTGERS FIRE INSURANGE 
By Dolph, Mallory, Simon & Gearin, 
Its Attorneys. 
APPROVED this li daysoi |inimen iz: 
R, S. BEARS 
Judge. 
[Endorsed]: Bond on Writ of Error. Filed Juma 
1912. A. Mie*Cannon, Clerk U. S- Dist . Coun 
And afterwards, to wit, on the 12 day of June, 
there was filed in said Court a Writ of Error 


in words and figures as follows, to wit: 
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[ Writ of Error. ] 


In the United States Circuit Court of Appeals for the 
Ninth District. 


meOBE & RUTGERS FIRE INSURANCE COM- 
PANY, a corporation, 
Plaintitt 1) Sino 
Vs. 
PPASKA PORTLAND PACKERS’ ASSOCIA- 
TION, a corporation, 
Defendant in Error. 


THE UNITED STATES OF AMERICA.—ss: 
wae PRESIDENT OF THE UNITED STATES 
OF AMERICA.. 
Yo the Judge of the District Gourt of the United States 
tor the District of Oregon: 


GREETING; 


Because in the records and_ proceedings, as also in 
the rendition of the judgment of a plea which is in the 
District Court before the Honorable R. S. Bean one of 
you, between Alaska-Portland Packers’ Association, 
Plaintiff and Defendant in Error, and Globe & Rutgers 
Fire Insurance Co., Defendant and Plaintiff in Error, 
a manifest error hath happened to the great damage of 
the said Plaintiff in Error, as by complaint doth appear; 
and we, being willing that error, if any hath been, 
should be duly corrected, and full and speedy justice 
done to the parties aforesaid, and, in this behalf, do com- 
mand you, if judgment be therein given, that then, un- 
Ger your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the 
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same, to the United States Circuit Court of Appeals 

for the Ninth Circuit, together with this writ, Somtaam 

you have the same at San Francisco, California, with- 
in thirty days from the date hereof, in the Said Circuit 

Court of Appeals to be then and there held; that the ree- 

ord and proccedings aforesaid, being then and there 

inspected, the said Circuit Court of Appeals may cause 

further to be done therein to correct that error, what of 

right and according to the laws and customs of the Unit- 

ed States of America should be done. 

WITNESS the HONORABLE EDWARD D@iies 
ILS) 4 Telia 

Chief Justice of the Supreme Court of the United 
tiisel2 day ot [ume 1912 

A. M. CANN@ES 

Clerk of the District Court of the United States for the 
District of Oregon. 

[Endorsed]: Writ of Error. Filed June 129gRei 

A. M. Cannon, Clerk. 

And afterwards, to wit, on the 12 day of June; oie 
there was filed in said Court a Citation on Writ of 
Error in words and figures as follows, to wit: 

[Citation on Writ of Error. | 


United States of America, 

istrict cf Oregon,—ss. 

To Alaska-Portland Packers’ Association, a corporation, 
and to Carey & Kerr, your attorneys of record 
GREETING: 

You are hereby cited and admonished to be and ap- 
pear before the United States Circuit Court of Appeals 
for the Ninth Circuit, at San Francisco, Califormigm 
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within thirty days from the date hereof, pursuant to a 
writ of error filed in the Clerk's office of the District 
Court of the United States for the District of Oregon, 
wherein Globe & Rutgers Fire Insurance Company, a 
corporation, is plaintiff in error and you are defendant 
in error, to show cause, if any there be, why the judg- 
ment in the said writ of error mentioned should not be 
corrected and speedy justice should not be done to the 
parties in that behalf. 


Given under my hand, at Portland, in said District, 
this 12 day of June in the year of our Lord, one thous- 
and, nine hundred and twelve. 

Rec? BEAT, 
Judge. 


Due service of the within citation on writ of error is 
hereby admitted at Portland, Oregon, Vite Zoi: 
CAREY & KERR, 
Attorneys for Defendant in Error. 


[Endorsed]: Citation on Writ of Winon, Piled June 
i2,1912. A.M. Cannon, Clerk. 


An afterwards, to wit, on the 19 day of June, 1912, the 
eaimemmerme te ...........:.1 Judicial day of the 
Regular March, 1912, Term of said Court; Pres- 
ent: the Honorable Chas. E. Wolverton, United 
States District Judge presiding, the following pro- 
proceedings were had in said cause, to-wit: 


[Order Enlarging Time to File Record. | 


In the District Court of the United States for the 
District of Oregon. 
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ALASKA PORTLAND PACKERS ASSO@iE 
TION, a corporation, 
Plaintiey 
VS. 
GLOLE & RUTGERS FIRE INSURANCES@@Rae 
PANY, a corporation, 
Defendant. 
No. 3739: 
June 19, 19iz3 
Now, at this day, for good cause shown, it is ordered 
that the defendant's time for printing the record and 
tiling and docketing this cause on writ of error in the 
United States Circuit Court of Appeals Ninth Circuit 
he, and the same is hereby, enlarged and extended ninety 


(90) days from this date. 
CHAS. E. WOLVERT@i@ 


Judge. 
And afterwards, to wit, on the 14 day of September, 
1912, the Same bemietcic y= = Judicial day of the 
Repular July, 1912 Term of said Court; Presemm 
the Honorable R. S. Bean, United States District 
Judge presiding, the following proceedings were 

had in said cause, to-wit: 
[Order Enlarging Time to File Record. | 
In the District Court of the United States for the 
District of Oregon. 

ALASKA PORTLAND PACKERS’ ASSOGiIES 


TION, a corporation, 
Plaintiff, 


VS. 


vs. Alaska-Portland Packers’ Asso. 527 


PeOBE & RUTGERS FIRE INSURANCE COM 
PANY, a corporation, 
Defendant. 
ING, 37au. 
September 1 iz. 


Now, at this day, for good cause shown, IT IS ORDE- 
j°D that the defendant's time for printing the record 
and filing and docketing this cause on writ of error in 
the United States Circuit Court of Appeals Ninth Cir- 
cuit be, and the same is hereby, enlarged and extended 
thirty (30) days from this date. 

Reo EAN, 
Judge. 
And afterwards, to wit, on Saturday, the 12 day of Oc- 
tober, 1912, the same being the 89 Judicial day of 
taesteoular July, 1912 Term of said Court: Pres- 
ent: the Honorable R. S. Bean United States Dis- 
trict Judge presiding, the following proceedings 
were had in said cause, to-wit: 
[Order Enlarging Time to File Record. | 
In the District Court of the United States for the 
Duserict of Oregon. 
ALASKA PORTLAND PACKERS’ ASSOCIA- 
TION, a corporation, 


Piaimtitt, 
VS. 


meOBE & RUTGERS FIRE INSURANCE COM- 


PANY, a corporation, 
Defendant. 


No, 3732. 
(Gerober 12, 1912: 
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Now, at this day, for good cause shown, IT IS OR- 
DERED that the defendant's time for printing the rec- 
ord and filing and docketing this cuase on writ of error 
in the United States Circuit Court of Appeals Ninth Cir- 
cuit be, and the same is hereby, enlarged and extemaed 


thirty (30) days from this date. 
R. S. BEARS 


Judge. 


No. 2199 


IN THE 


United States Circuit Court of Appeals 


For the Ninth Circuit 


Guose & Rutcers Fire Insurance CoMPAany 
(a corporation), 
Plaintiff in Error, 
Vs. 
ALASKA-PorTLAND Packers ASSOCIATION 
(a corporation), 
Defendant in Error. 


BRIEF OF PLAINTIFF IN ERROR. 


ie 


Statement of the Case. 

The questions presented on this writ of error involve 
the construction of a rider attached to a New York 
standard form of a fire insurance policy, authorizing 
the assured to take out other concurrent insurance, and 
the determination as to whether other insurance pro- 
eured was of the character permitted. 


The defendant in error, owner and operator of a 
salmon cannery situated at Nushagak, Bristol Bay, 
Alaska, through its broker M. C. Harrison & Co., pro- 


cured of plaintiff in error a fire insurance policy for 
$5,000. The policy was of a New York standard form 
for the term of one year from May 1, 1910, at noon, 
and covered 


on tin, tin cans, manufactured and in process of 
manufacture, and on materials for making and 
finishing same; on salmon pickled, frozen or canned, 
packed and in process of packing; on nets, rope, 
web, ice, twine, thread, salt, sugar, paper, lead, 
corks and lines, barrels, packing boxes and labels 
and on all other products, materials and supplies 
incident to the canning, packing, freezing and 
pickling of salmon; all while contained in the frame 
building, additions, sheds adjoining and communi- 
cating, occupied as a salmon cannery, and situated 
at Nushagak, Bristol Bay, Alaska, and or on the 
wharves and platforms connected therewith. 


The policy contained, among others, the following 
condition: 

“This entire policy, unless otherwise provided 
by agreement indorsed hereon or added hereto, 
shall be void if the insured now has or shall here- 
after make or procure any other contract of in- 
surance, whether valid or not, on property covered 
im whole or im part by this policy.’’ 


Attached to the policy was a slip providing: 


“Other concurrent insurance pernvitted.’’ 


Simultaneously with this policy, defendant in error, 
through its aforesaid broker, took out policies identical 
in form, save in amount, with the Svea Fire Insurance 
Company ($7000), Agricultural Insurance Company 
($3000), National Union Fire Insurance Company 
($7500), and St. Paul Fire and Marine Insurance Com- 
pany (Fire Department $5000). Subsequently, on May 


15, 1910, defendant in error procured, again through its 
broker, from the Marine Department of the St. Paul 
Fire and Marine Insurance Company, of which defend- 
ant in error’s aforesaid broker was general agent for 
the Pacific Coast and Alaska, the following contract of 
msurance : 


San Francisco, Cal. Portland, Ore. Seattle, Wash. 
Office of 
M. C. Harrison & Co. 
To St. Paul Fire & Marine Insurance Co.: 
Open imsurance is wanted by Alaska Portland Pack- 
ers’ Association. 

For account of themselves loss, if any, payable 
to order in San Francisco, for not to exceed 
$45,165 on salmon in cases and or barrels. 

Values at $4.50 per case, $8.00 per barrel. 

Shipped or to be shipped on board the Ship 
‘‘Berlin’’ sailing not later than Oct. 15th, 1910. 

And to be insured from midnight of day on 
which tins and or barrels are sealed until dis- 
patched from the cannery, warehouse or dock, or 
upon the expiration of 90 days from attachment 
of risk, whichever shall first occur. 

Free from partial loss and particular average. 

Insured against the risk of fire only, in amount 
and upon terms as per back hereof. 

Binding in accordance with the terms and condi- 
tions expressed in the Policy to be issued here- 
under. Vessel rated. Tonnage net. 


ene ae Fills] OLE) (COIs se 
ANON, Ee cs ecteecoeie 
LOSS, | aes cece Ser. 
Built, — 


Auaska Portuanp Packers’ Assvn., 
Frank M. Warren, 
Presdt. Applicant. 


Accepted: 
Sr. Pauu Fire & Marine [ysurance Co., 
M. C. Harrison & Co. 
G/As. 
San Francisco, May 15th, 1910. 
Received Aug. 26, 1910. 
(Endorsement on back.) 

It is understood and agreed that this cover at- 
taches to salmon only as per face hereof, the 
amount of risk at the time of loss or otherwise to 
be determined in the following manner: 

1st. Underwriters in London in the amount of 
L36,750—$177,1385 cover 177,135/250,000ths of the 
gross value at $4.50 per case and $8.00 per barrel 
on all salmon on the cannery premises. 

2nd. Underwriters in the amount of $27,500 as 
follows: Globe & Rutgers, $5,000; Svea, $7,000; 
Agricultural, $3,000; National Union, $7,500; St. 
Paul, $5,000; cover all supplies remaining ex ‘‘Ber- 
lin’? out of shipment in the amount of $76,009, 
season of 1910. 

3rd. Such portion of policies of the Globe & 
Rutgers, $5,000; Svea, $7,000; Agricultural, $3,000; 
National Union, $7,500; St. Paul, $5,000, as are not 
required to cover supplies as per paragraph two, 
are to attach to salmon in cases and or barrels, 
valued at $4.50 per case and $8.00 per barrel. 

4th. After deducting the value of all salmon as 
would be covered by the intended interpretation of 
paragraphs one and three, from the gross value 
of all salmon on the cannery premises, the remain- 
der of such value of salmon in cases and or barrels, 
valued at $4.50 per case and $8.00 per barrel, shall 
be covered by this msurance, not exceeding the 
sum of $45,165. 

St. Paut Fire & Martine Ins. Co., 
M, C,H Co, 
G/As 


Tnsurance was also procured, by defendant im error, 
through said broker, at Liloyd’s, London, under the 


following covering notes: 


Mhis is to certify that imsurauce has been opened 
with the undersigned Underwriters and that poli- 
cies will be put forward as interest may appear per 
‘Berlin’? on Salmon warranted free from particu- 
lar average unless the vessel be stranded sunk 
burnt on fire or in collision &c., from Cannery on 
Bristol Bay to Pacific Coast at 214 per cent. In- 
terest on deck held covered at double premium. 
Including fire risk from midnight of date of seal- 
ing of tins or barrels at Y% per cent per month 
but not exceeding 90 days. Part of $250,000. 

‘Warranted free from capture, seizure, and de- 
tention, and the consequences of any attempt there- 
at, piracy and barratry excepted, and other con- 
sequences of hostilities.’’ 


(Signatures of subscribers. ) 
DUPLICATE. 


Mis is to certify that msurance has been opened 
with the undersigned Underwriters and that poli- 
cies will be put forward as interest may appear per 
“Borlin’’? on Salmon warranted free from particn- 
lar average unless the vessel be stranded sunk 
burnt on fire or in collision &c., from Cannery on 
Bristol Bay to Pacific Coaspatea per cent. In- 
terest on deck held covered at double premium. 
Including fire risk from midnight of date of seal- 
ing of tims or barrels at 1% per cent per month 
but not exceeding 90 days. Part of $250,000. 
‘Warranted free from capture, seizure, and deten- 
tion, and the consequences of any attempt thereat, 
piracy and barratry excepted, and ‘other conse- 
quences of hostilities.’’ 


(Signatures of subscribers. ) 
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Following the fire, hereinafter mentioned, the Under- 
writers at Lloyd’s, subscribers to the foregoing cover- 
ing notes, issued policies of insurance in form and 
figures as set forth in plaintiff in error’s Exhibits E-1, 
E-2, E-3 (Bill of Exceptions, Transcript pp. 484-504). 


On August 10, 1910, the property covered by the 
policies issued by plaintiff in error, the Svea Fire In- 
surance Company, Agricultural Insurance Company, 
National Union Fire Insurance Company and St. Paul 
Fire and Marine Insurance Company (Fire Dept.), 
was burned, and, together with salmon covered by 
policies of plaintiff in error, and the other fire imsur- 
ance companies, and by the Lloyds covering notes, and 
by the contract of insurance with the St. Paul Fire 
and Marine Insurance Company (Marine Dept.), was 
largely destroyed. 


Plaintiff in error and the Svea Fire Insurance Com- 
pany, Agricultural Insurance Company and National 
Union Fire Insurance Company refused to pay under 
their policies, denying hability upon the ground, among 
others, that their policies had been voided by the pro- 
curement of the insurance with the Marine Department 
of the St. Paul Fire and Marine Insurance Company 
and the Lloyd’s insurance, as not being insurance within 
the permission of ‘‘concurrent insurance’’, authorized 
by the aforesaid slip attached to the fire policies of 
said contesting companies. 

Action upon said policies, ineluding plaintiff in 
error’s, was thereupon instituted by defendant in error 
in the Cireuit Court of the State of Oregon for the 


County of Multnomah. The cause was removed to the 
Circuit Court of the United States for the District of 
Oregon. In due course, said cause came on for trial, 
the actions against said Svea Fire Insurance Company, 
Agricultural Insurance Company, National Union Fire 
Insurance Company and plaintiff in error being con- 
solidated by order of Court, for trial. At the eonclu- 
sion of the taking of the testimony, plaintiff in error 
moved for a directed verdict in its favor upon the 
ground: 

‘“‘Hirst. That the policies sued upon have been 
voided by the issuance of non-coneurrent insurance 
in violation of those clauses of the policy contained 
in line 11 of the printed portion of the policies, 
reading as follows: ‘This entire policy unless 
otherwise provided by agreement endorsed hereon 
or added hereto, shall be void if the insured now 
has or shall hereafter make or procure any other 
eontract of insurance, whether valid or not, on the 
property covered in whole or in part by this 
policy.’ 

‘*And upon the further ground that the permis- 
sion endorsed upon the slip attached to the face 
of the policies reading ‘other concurrent insurance 
permitted’ was violated—first, by the procuring of 
the Lloyd’s insurance. Secondly,—by the procuring 
of the St. Paul Fire & Marine Insurance Com- 
pany’s marine insurance, as covered by the cover- 
ing note, dated San Francisco, May 15, 1910.’’ 


The Court overruled said motion, and plaintiff in 
error duly excepted thereto (Transcript pp. 504-505). 


Thereafter, before the Court instructed the jury, 
plaintiff in error requested the Court to instruct the 
jury as follows: 


“You are further instructed that plaintiff pro- 
cured the policies introduced in evidence and known 
as Llovd’s policies, which were marine policies cov- 
ering on salmon covered by the policies in suit. 
T charge you that such Lloyd’s policies so procured 
were not for insurance concurrent with the imsur- 
ance provided by the policies in snit, and that by 
reason of the procuring of such insurance from 
Lloyd’s the policies sued on herein were voided.”’ 


“You are further instructed that subsequent to 
the issuance of the policies, plaintiff procured from 
the St. Paul Fire & Marine Insurance Company a 
marine policy covering against fire on salmon covered 
by the policies in suit, but that said policy so pro- 
cured was not for insurance concurrent with the 
insurance provided by the policies in suit and that 
by reason of the procuring of such insurance, the 
policies issued by defendant insurance companies 
were voided.’’ 


The Court refused to give said requested instructions, 
and, thereupon, while the jury was at the bar, plaintiff 
in error excepted to the refusal of the Court to give 
said requested instructions (Transcript pp. 508-509). 


The Court instructed the jury and gave as part of 
its instructions the following: 


“‘The policies on their face provide for ‘other 
concurrent insurance,’ and I instruct you as a mat- 
ter of law that the policies taken out by the plaintiff 
company in the Lloyd and the St. Paul were con- 
current within the meaning of these policies, and 
therefore the defense that the policies were voided 
because of such insurance is not sustained.’’ 


Plaintiff in error duly excepted, while the jury was 
at the bar, to the giving of said instructions (Tyran- 
script pp. 507-508). 


The cause was, thereupon, submitted to the jury, and 
the latter returned a verdict in favor of defendant in 
error and against plaintiff in error, in the sum of 
$4,991.20, and interest from December 8, 1910, until 
paid. Judgment was entered thereon. Thereafter, in 
due course, plaintiff in error moved said Court to set 
aside said judgment and for a new trial, which motion 
was denied, and an exception to such ruling was duly 
taken by plaintiff in error (Transcript pp. 510-513). 


The writ of error herein is prosecuted from said 
verdict, and the judgment entered thereon. 


IDL, 


SPECIFICATION OF ERRORS. 
First. 
The Court erred in overruling plaintiff in error’s 
motion for an instructed verdict, which motion was 
made upon the following grounds: 


(a) That the policy sued upon had been voided 
by the issuance of non-coneurrent insurance in vio- 
lation of those clauses of the policy contained in 
line eleven of the printed portion of the policy 
reading as follows: 


‘‘This entire policy, unless otherwise provided by 
agreement endorsed upon or added hereto, shall be 
void if the insured now has or shall hereafter 
make or procure anv other contract of insurance, 
whether valid or not, on the property covered in 
whole or in part by this policy.’’ 

(b) That the permission endorsed upon the slip 
attached to the face of the policy reading: ‘‘Other 
concurrent insurance permitted’’ was violated; first, 
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by the procuring of the Lloyd’s msurance; and 
secondly, by the procuring of the St. Paul Fire and 
Marine Insurance Company’s marine excess msur- 
ance, as covered by the covering note dated San 
Francisco, May 15, 1910, 


the same being contained in the transcript of record on 
pages 504-505, and the overruling of said motion con- 


stituting Exception No. 1, First Assignment of Error 
(Transcript pp. 504-505, 517). 


Second. 
The Court erred in giving the following imstruction: 


‘The policies on their face provide for ‘other 
concurrent insurance,’ and I instruct you as a 
matter of law that the policies taken out by the 
plaintiff company in the Lloyd and St. Paul were 
concurrent within the meaning of these policies, 
and therefore the defense that the policies were 
voided because of such insurance, 1s not sustained’’, 


said imstruction being contained in the transcript of 
record on page 507, and the giving thereof constituting 
Exception No. 2, Second Assignment of Error (Tran- 
script pp. 507, 517-518). 


Third. 
The Court erred in refusing to give the following 


instruction requested by plaintiff in error: 


‘‘You are further instructed that plaintiff pro- 
eured the policies introduced in evidence, and 
known as Lloyd’s policies, which were marine poli- 
cies covering on salmon covered by the policies in 
suit. I charge you that such Lloyd’s policies so 
procured were not for insurance concurrent with 
the insurance provided by the policies in suit, and 


il 


that by reason of the procuring of such imsurance 
from Lioyd’s, the policies sued on herein were 
voided’’, 
the same being contained in the trauscript of record on 
pages 508-509, and said refusal constituting Exception 
No. 3, Third Assignment of Error (Trausecript pp. 508- 
509, 518). 


Fourth. 


The Court erred in refusing to give the following 
instruction requested by plaintiff in error: 

“You are further instructed that subsequent to 
the issuance of the policies, plaintiff procured from 
the St. Paul Fire and Marine Insurance Company, 
a marine policy covering against fire on salmon, 
covered by the policies in suit, but that said policy 
so procured was not for insurance eoncurrent with 
the insurance provided by the policies in suit, and 
that by reason of the procuring of such insurance, 
the policies issued by the defendant msurance com- 
panies were voided’’, 

the same being contained in the transcript of record 
on pages 509-510, and said refusal constituting Excep- 
tion No. 4, Fourth Assignment of Error (Transcript 
pp. 509-510, 518). 


TIT. 
BRIEF OF THE ARGUMENT. 

Generally stated, the question before this Court fom 
determination is whether the insurance procured from 
the Marine Department of the St. Paul Fire and Marine 
Insurance Company and from the Underwriters at 
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Lloyd’s is concurrent with the insurance issued by 
plaintiff in error. Inasmuch as the specifications of 
error, save three and four only because of their sepa- 
rate reference to the Lloyd’s and St. Paul insurance, 
all turn upon this question of law, we shall proceed 
to its discussion in its entirety, without making special 


reference to each specification. 


A. Plaintiff m Error’s Policy. 

Fire Policy No. 550017, Plaintiff’s Exhibit 51 (Tran- 
seript pp. 139, 465-479), issued by plaintiff im error on 
April 30, 1910, and delivered to M. C. Harrison & Co., 
broker for defendant in error (Transcript p. 192), on 
May 2, 1910, covered certain property belonging to 
defendant in error for the period of one year from 
May 1, 1910, at noon. The policy was the standard 
form of fire insurance policy of the states of New York, 
New Jersey, Connecticut, Rhode Island and North 
Carolina (Transeript p. 479). The policy covered 
what would be generally termed supplies for catching 
and canning salmon, and on salmon, pickled, frozen 
and/or canned, packed and in process of packing, all 
while contained in the frame building, additions, sheds 
adjoining and communicating, occupied as a salmon 
cannery, and situate at Nushagak, Bristol Bay, Alaska, 
and/or on the wharves and platforms connected there- 
with. 

The policy contained, among others, the following 
printed condition: 


“This entire policy, unless ‘otherwise provided 
by agreement indorsed hereon or added hereto, 
shall be void if the insured now has or shall here- 


13 


after make or procure any other contract of imsur- 
anc, whether valid or not, on property covered im 
whole or in part by this policy.”’ 


This limitation upon the right of the assured to 
further insure was extended by a rider or slip attached 
to the policy, providing: 

“Other Concurrent Insurance Permitted.”’ 


The contract of insurance as thus entered into was 
not that the policy was to be voided, as the standard 
form prescribed, by the existence or procurement of 
other insurance, but was, however, to be void if any 
insurance other than of the character permitted, was 
then held or subsequently taken out by the assured upon 
all or any part of the property covered by the policy 
in suit. In other words, the endorsement permitting 
‘other concurrent insurance’’ did not entirely destroy 
the voidance clause against other insurance, but simply 
narrowed its scope. The effect of it was as though the 
policy contained the following clause: 

This entire policy, unless otherwise provided by 
agreement indorsed hereon or added hereto, shall 
be void if the insured now has or shall hereafter 
make or procure any other contract of msurance, 
except for other concurrent insurance, whether valid 
or not, on property covered in whole or in part 
by this policy. 

Allen et al. v. German Amer. Ins. Co. of New 

York, 25 N. E. 309; 
Ostrander on Fire Insurance, 2nd Hd., Sec. 248. 


B. The Lloyd’s Insurance. 


After plaintiff in error’s policy had been issued and 
accepted by the assured (defendant in error), the latter 
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took out the insurance contracted for in what are 
termed the Lloyd’s covering notes (Exhibit 56, Tran- 
script pp. 480-481). These covering notes were subse- 
quently followed by policies issued by the subscribers 
to the notes, and were of like terms and conditions, 
save in amount, to those offered in evidence as defend- 
ant’s Exhibits E-1, E-2, E-3 (Transcript pp. 485-504). 


The insurance thus provided by the covering notes 
and the policies was marine insurance from the cannery 
on Bristol Bay to Pacific Coast, including fire risk from 
midnight of date of sealing of tins or barrels. The 
amount covered by the notes and policies totaled $177,- 
135 part of $233,770, valued at $4.50 per case of salmon 
(Transcript pp. 156-157). The covering notes made it 
part of $250,000, but the latter figure was subsequently 
changed to $233,770 (Transcript pp. 156-157, Exhibit 
61, Transcript pp. 483-484). That is to say, the Lloyd’s 
insurance covered against the risk of fire on salmon 
from midnight of the date of sealing of the tins or 
barrels in which the salmon was packed, valued at 
$4.50 per case. The amount which it covered was de- 
termined by taking 177135/233770ths, or 75.77%, of the 
value of the salmon at risk, each case valued at $4.50. 

The covering notes contained the following significant 
and very important warranty: 


“Warranted free from particular average, unless 
the vessel be stranded, sunk, burnt, on fire or im 
collision.’’ 


The policy subsequently issued (after the fire) by 
The Thames and Mersey Marine Insurance Company, 
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Limited, contained substantially the same warranty, 
to wit: 


“Warranted free from particular average, unless 
the vessel or craft be stranded, sunk or burnt, each 
craft or lighter being deemed a separate insur- 
ance.’ (Exhibit E-2, Transcript pp. 491-498.) 


The other policies issued (after the fire) by the 
remaining subscribers to the covering notes contained 
warranties more favorable to the insured: 


‘‘Warranted free from particular average, unless 
the vessel and/or craft and/or interest (i. e., 
salmon) hereby insured be sunk, burnt, on fire, or 
a fire occur on board, ete.’? (Exhibits E-1, E-3, 
Transcript pp. 485-491; 498-504.) 


The warranty ‘‘free from particular average’ has a 
definite and well recognized meaning in insurance. It 
is the equivalent of saying that the Underwriter shall 
not be liable for partial loss, but only for total loss. 

Barber’s Principles-of the Law of Insurance, 
Oe. altel 

Arnould on Marine Insurance, 8th Ed., Sec. 884, 
Vol. IL. 


At the time of the fire, therefore, the only existing 
contracts of insurance with the Lloyd’s Underwriters 
did not protect the assured against partial loss by fire, 
unless the vessel in which the salmon should be shipped 
from the cannery on Bristol Bay to the Pacific Coast, 
should become stranded, sunk, burnt, on fire, or in 
collision. Had the Underwriters at Lloyd’s stood upon 
their contractual rights, as they were measured by the 
covering notes, the assured could not have collected 
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one dollar of insurance for any loss on the salmon by 
the fire which occurred, for there was no happening of 
any of the contingencies necessary to open the particu- 
lar average warranty. 


It is true that the policies subsequently issued by all 
the subscribers to the covering notes, save The Thames 
and Mersey Marine Insurance Company, Limited, met 
this disastrous possibility by extending the contingen- 
cies which would open the warranty to include a fire, 
ete., which might happen to the interest (1. e., salmon) 
insured. This was manifestly an enlargement of de- 
fendant in error’s contractual rights, subsequent to the 
loss, and of course cannot affect the question of plain- 
tiff in error’s rights under the terms of its policy, as 
the same were determined by defendant in error’s 
initial procurement of the Lloyd’s insurance. But be 
that as it may, the policy issued by The Thames and 
Mersey Marine Insurance Company, Limited, still did 
not msure against partial loss where the only contin- 
gency happening was fire to the salmon on the cannery 
premises, as was the actual case in the catastrophe 
which led to this action. 


We have, then, this situation created by the procure- 
ment of the Lloyd’s insurance: Plaintiff in error, and 
the other fire companies, had insurance upon salmon 
belonging to the assured on which they were lable 
for all losses, both partial and total, which might oceur 
to the salmon by fire; at the same time, defendant in 
error had the same interest (salmon) insured against 
the same casualty (fire) on such conditions that the 
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Lloyd Underwriters would be liable for a total loss of 
the salmon, but not for a partial loss, however great 
it might be. 


The two insurances, if we may so designate them, 
also differed in another important particular. The 
policy in suit was a fire policy, whereas the Lloyd’s cov- 
ering notes and subsequent policies were strictly marine 
msurance contracts, covering against incidental fire 
risks on land, contracts not unknown in the insurance 
business. 

Arnould on Marine Insurance, 8th Ed., Sec. 447, 
N. (e); See. 470; 

Rodocanachi v. Elliott (1873), L. R. 8 C. P. 649; 

Simon, Israel & Co. v. Sedgwick (1893), 1 Q. B. 
303. 


Notwithstanding they covered an incidental fire risk 
on land, the Lloyd’s covering notes and policies re- 
mained marine insurance contracts, and any losses 
under them were subject to adjustment as marine in- 
surance losses are adjusted. That is to say, partial 
losses, if the Underwriters had become liable therefor 
by the opening of the warranties against particular 
average, as they would have done on the happening of 
any of the contingencies specified in the warranties, 
would have been determined by taking such proportion 
of the value fixed in the policies (1. e., $4.50 per case 
x number of cases) as the difference between the 
sross sound and damaged values of the salmon bore 
to the gross sound value. In other words, the per- 
centage of actual loss is first to be determined by 
taking as the denominator, the gross sound value, and 
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as the numerator the difference between the gross 
sound value and the damaged value, and then such 
percentage of loss is applied to the value in the policy. 
Of this result, the Lloyd’s Underwriters would have 
paid 177135/283770ths. 

Arnould on Marine Insurance, 8th Ed., See. 

1009a ; 
English Marine Insurance Act (1906), Sec. 71. 


On the other hand, the loss under the straight fire 
policies, including plaintiff in error’s, was such pro- 
portion of the actual cash value of the property dam- 
aged or destroyed, as the amount insured bore to the 
total amount of insurance (Exhibit 51, Transcript pp. 
465, 479. See clauses on pages 470 and 477). 


It is thus apparent that the labilities of the Lloyd’s 
Underwriters for partial losses, if they should have 
become liable by the opening of the warranties, were 
in no respect determined or affected by the amount of 
imsurance upon the salmon, for the loss of each Under- 
writer would have been adjusted upon his, or its, own 
policy, irrespective of any other insurance, or the 
amount thereof; whereas, the loss under plaintiff in 
error’s policy was directly affected and determined 
by the total amount of insurance. The two species of 
imsurance would not, therefore, have borne a partial 
loss proportionately. 


C. The St. Paul (Marine Department) Contract. 
Whatever may be urged upon the theory, though it 

does not sound in reason, that the warranty in the 

Lloyd’s covering notes and policies did not apply to 
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possible losses of the salmon by fire while on the 
cannery premises, it cannot be applied to the St. Paul 
contract. We say that such possible suggestion does 
not sound in reason for there is nothing contained in 
the covering notes or the policies which in any way 
excepts the loss on the salmon by fire on the cannery 
premises from the operation of the free From Par- 
ticular Average warranties. And in determining the 
question of plaintiff in error’s rights under the terms 
of its policy, it has the right to have the Lloyd’s cover- 
ing notes and policies construed according to their 
legal effect. 


The St. Paul Fire and Marine Insurance Company’s 
(Marine Department) contract (Exhibit 57, Transcript 
pp. 481-483), was a most complicated and ingenious 
document, for it requires a mathematical prodigy to 
calculate its liabilities. But one thing is certain, it did 
not cover a partial loss. ‘The eontract, which was 
admitted by defendant in error to have been a binding 
one (Transcript p. 334), insured salmon in cases and 
barrels, valued at $4.50 per case and $8.00 per barrel, 
from midnight of the day on which the tins or barrels 
were sealed, until dispatched from the cannery, ware- 
house or dock, or upon the expiration of 90 days from 
the attachment of the risk. It insured against the risk 
of fire only, in amount and upon the terms appearing 
on the back of the contract, which terms will be ‘given 
more specific attention later. Most important, how- 
ever, is the fact that tt did not insure against partial 
loss or particular average. 
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Defendant in error thus had running upon its salmon 
during the same time that plaintiff in error’s policy 
attached, for the St. Paul contract was effective under 
date of May 15, 1910, insurance to the possible extent 
of $45,165, which did not cover against partial loss as 
did plaintiff in error’s policy. In other words, defend- 
ant in error could have collected under plaintiff im 
error’s policy for any loss it might have suffered on 
salmon, however small, but could not have recovered 
one dollar of the $45,165 insurance of the St. Paul 
anless there was a total loss of the salinon insured. To 
say the least, it was not a condition which would hold 
out any inducement to the assured to attempt to save 
the salmon from total destruction. 


Can it be possible that such insurance was concurrent 


within the permission of plaintiff in error’s policy? 


But let us examine this contract still further. On 
the back of the contract, it was stipulated that the 
amount of the risk at the time of the loss was to be 
determined in the following manner, conditions which, 
by a clause on the face of the contract, were a binding 
Panton it: 


First. The Underwriters in London were to cover 
177135/250000ths, later made 177135/235770ths, of the 
gross value at $4.50 per case and $8.00 per barrel on 
all salmon on the cannery premises. We have pre- 
viously pointed out the import of such contract with 
the Lloyd’s Underwriters. 


Second. The insurance provided by the fire com- 
panies was, in effect, before determining the lability 


of the St, Paul, to cover all supplies remaining ex the 
“Berlin’’, defendant in error’s cannery ship, out of 
the shipment in amount of $76,009, of the 1910 season. 
That is to say, so far as the St. Paul lability was 
concerned, the fire companies’ insurance was first to be 
applied to the supplies which had been taken to the 
cannery in 1910 and left over unused. 


Third. Such portions of the fire policies as were not 
required to cover all of the aforesaid left over supplies, 
were, so far as concerned the St. Paul’s lability, to 
attach to salmon at the stated valuations. 


Fourth. After deducting the value of all the salmon 
which would be covered by the 177185/233770ths of the 
Lloyd’s Underwriters and all that would be covered 
by the fire policies not required to cover the supplies, 
from the gross value of the salmon in cases and/or 
barrels, valued at $4.50 per case and $8.00 per barrel, 
the remainder of such value would be covered by the 
St. Paul contract, not exceeding the sum of $45,165. 


In other words, the St. Paul would not be required 
to pay under its contract until the insurance provided 
by the Lloyd’s Underwriters and the fire companies, 
including plaintiff in error, under their respective con- 
tracts, had been exhausted. Or to state it in simple 
terms, the wsurance procured from the St. Paul Fire 
and Marie Insurance Company (Marie Dept.) was 
purely excess wmsurance. Such was admitted to be its 
character by M. C. Harrison & Coa., acting im the dual 
capacity of broker for the assured and General Agent 
for the Pacific Coast and Alaska of the Marine De- 
partment of the St. Paul (Transcript pp. 156, 160). 
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We are thus confronted with the question, Was such 
insurance procured from Lloyd’s Underwriters and the 
Marine Department of the St. Paul Fire and Marine Insur- 
ance Company, concurrent insurance within the permis- 
sion endorsed upon plaintiff in error’s policy? It is a 
question not considered in any reported case. 


D. Other Concurrent Insurance Permitted. 

Unless the insurances procured from the Under- 
writers at Lloyd’s and the Marine Department of the 
St. Paul Fire and Marine Insurance Company were 
eoneurrent with the insurance provided by the plaintiff 
in error’s policy, the latter was voided, and the Court 
below should have granted plaintiff in error’s motion 
for a directed verdict, or have instructed the jury as 
requested in the instructions, to the refusal of which 
exception was duly taken. 


The question of concurrent insurance under similar 
slips endorsed upon standard forms of fire policies 
having the voidance clause against other insurance, has 
been before the Courts in numerous instances, but 
without exception, so far as our research has enabled 
us to discover, the policies over which the questions 
have arisen have been standard forms of fire policies 
of similar form to that of the primary policy, save as 
to the property and amount covered. In no ease has 
the question been considered where the violating insur- 
ance was a marine policy covering a fire risk on land 
on the same property as that insured by a primary 
policy of standard fire form. And very few are the 
cases arising on standard fire forms which will assist 


the Court in determining the question presented by 
this case. 


The leading case upon the question, decided in 1900, 
comes from a Court of highest standing, the Court of 
Errors and Appeals of New Jersey. 


In 
New Jersey Rubber Co. v. Commercial Union 
Ass. Co. of London, 46 Atlantic 777, 


the question of what constitutes ‘‘concurrent insurance”’ 
arose on two standard forms of fire insurance policies. 
The precise question, which necessitated the Court 
determining what shall constitute concurrent insurance 
within the terms of a permission similar to that en- 
dorsed upon plaintiff in error’s policy, was whether the 
additional permitted insurance was required to cover 
all of the items covered by the primary policy. The 
Court held that it was not, but that it was sufficient 
if it covered only some of said items, provided that 
such other insurance was effected on terms which re- 
quired it to bear proportionally with the primary insur- 
ance whatever loss occurs within the range of their 
common operation. 


The Court’s analysis of the elements necessary to 
constitute concurrent insurance, is so determinative of 
the question at bar that it merits quotation at length. 
It held that 

‘‘Concurrent imsurance is that which to any extent 
insures the same interest, against the same casualty, 
at the same time, as the primary insurance, on such 


terms that the insurers would bear propoRTIONALLY 
the loss happening within the provisions of both 
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policies. Jt is this last quality of sharing propor- 
tionally in the loss, that distinguishes concurrent 
imsurance from mere double wmsurance. The per- 
mission of concurrent imsurance m contrast with a 
requirement thereof, gives the insured an option as 
to the tume when he will procure other insurance, 
the length of its duration, and the property it shall 
cover, provided iat shall proportionally aid the 
primary wsurer wm bearing whatever loss may oc- 
cur within the range of their common operation.’’ 


If those be the essential elements of concurrent insur- 
ance, the application of such a test to the Lloyd’s and 
St. Paul insurance establishes conclusively its non- 
coneurrent character with the insurance provided by 
plaintiff in error’s policy. All three of those insurances 
covered the same interest, salmon, against the same 
casualty, fire, at the same time, from midnight of date 
of sealing of tins until dispatched from the cannery 
premises, but, they did not bear proportionally the loss 
happening within the provisions of the policies. I¢ is 
in this last quality that the Lloyd's and the St. Paul 


msurance fails of concurrency. 


The ease is cited with approval by Cooley in his 
Briefs on the Law of Insurance, Vol. II, p. 1846. 


The Lloyd’s Insurance. 


As we have previously pointed out, plaintiff in error’s 
policy covered all lesses by fire, both partial and total, 
however small or large, whereas the Llovd’s covering 

ery o 
notes and The Thames and Mersey Marine Insurance 
Company’s policy, issued after the fire, did not cover a 

: y> ’ 
partial loss of salmon by fire, unless the warranty was 
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opened by the vessel transporting the salmon from 
Bristol Bay to the Pacific Coast, becoming sunk, burnt, 
stranded, on fire, or in collision. 


Under such conditions it cannot be said by any course 
of reasoning that the two insurances would bear pro- 
portionally a partial loss by fire, for if one policy 
covered the loss, and the other did not contribute to it, 
the latter would manifestly fail in every element of 
proportionate bearing. 

Then again, as we have also shown, plaintiff in 
error’s policy, by its terms, would bear such proportion 
of any loss as the amount covered by the policy bore 
to the total amount of insurance, whether valid or not, 
covering the property. The Lloyd’s covering notes and 
policies, if the free from particular average warranties 
were opened, as all of the Lloyd’s policies, except The 
Thames and Mersey, would be by a burning of the 
salmon (1. e. interest insured), so as to make such 
Underwriters liable for a partial loss, would not bear 
such partial loss in the proportion of each Under- 
writer’s insurance to the whole insurance, as would 
plaintiff in error’s policy, but would pay such propor- 
tion of the amount covered by each Underwriter as 
the difference between the gross sound and damaged 
values bore to the gross sound value. In cther words, 
the proportion of any partial loss borne by plaintiff in 
error’s policy would be based upon the total amount 
of insurance; the proportion of any partial loss borne 
by the Lloyd’s Underwriters would be wnaffected by 
the total amount of insurance on the property, but 
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would be solely determined by the percentage of actual 
loss. . / 


Surely, if, as held by the New Jersey Court, the 
quality that determines concurrent insurance 1s that of 
bearing the loss proportionally, the Lloyd’s insurance 
was not within the terms of the permission endorsed 
upon plaintiff in error’s policy, and the latter was, 
therefore, voided. 


The St. Paul litsmrance. 


There can be no question of the St. Paul contract 
for insurance not covering partial loss on the salmon 
by fire, for it alone covered the salmon from midnight 
of the date of sealing of tins or barrels, until dispatched 
from the cannery premises, and expressly provided that 
it should be free of partial loss and particular average. 


What we have just said, therefore, upon this aspect 
of the Lloyd’s insurance applies with even greater force 
to the St. Paul contract, for there was no possibility 
of the warranty being opened so as to protect defend- 
ant in error against partial loss, however large. It was 
liable only for total loss. 


The St. Paul insurance, however, failed to meet the 
test in another important particular. It will be recalled 
from our previous explanation of that contract, that 
it was excess insurance, and would not begin to pay 
until after both the Lloyd’s and the straight fire policies 
had been exhausted. Although covering the same in- 
terest, salmon, against the same casualty, fire, at the 
same time as plaintiff in error’s policy, wherein can the 
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St. Paul insurance be said to have borne proportionally 
a loss by fire, for which plaintiff in error would have 
been called upon to pay, when it was entirely free from 
hability for partial loss, and in the event of a total 
loss did not begin to pay until after plaintiff in error’s 
policy, as well as the Lloyd’s and other straight fire 
policies, had been exhausted? 


The conclusion is irresistible that the St. Paul con- 
tract was not for insurance concurrent with that pro- 
vided by plaintiff in error’s policy. 


No case, other than that of the New Jersey Court of 
Errors and Appeals, is to be found, so far as we are 
aware, which even remotely considers the question of 
concurrent insurance as the same is presented by the 
combination of imsurances effected by defendant in 
error. Counsel will doubtless cite as their leading 
authority, a decision in 1898 by Judge Gaynor, in the 
trial term of the New York Supreme Court, Queens 
County, in 

Gough v. Davis, 52 N. Y. 8. 947. 


An examination of that case will at once reveal the 
fact that the policies there in question were the stand- 
ard New York form, some covering all of the same 
property, and others only covering specific parts, and 
the precise question considered, which he decided in 
the negative, was whether to be concurrent all the poli- 
cies had to cover on the same property. It is true that 
in deciding the point involved, he incidentally said that 
it was sufficient if the policies concurred in time. But 


in reaching that conclusion, he was frank to admit that 
the effect of such construction was to nullify the word 
econenrrent and to make the clause read ‘‘other insur- 
ance permitted.’’ With the policies of standard New 
York form, there could be no question of their pro- 
portionately bearimg the loss, so that the question here 
involved could not have come to the Court’s attention. 


We respectfully submit that no Court is justified in 
reading out of any contract a word of the significance 
and importance which must have been attached to it 
by the contracting parties to plaintiff in error’s policy 
when they expressly provided not that other insurance, 
whatever its character, might be taken out, but that 
only other concurrent insurance was permitted. The 
fallacy is at once apparent of any argument which 
holds that the word conenrrent was only intended to 
mean other insurance which coneurred in point of 
time, for if that alone were the restriction upon the 
character of the msurance, the permission may as well 
have read ‘‘other insurance permitted.’’ No permis- 
sion was necessary to the taking out of insurance which 
did not cover the property, in whole or in part, at the 
same time as the primary policy, for it could matter 
nothing to the assurer as to character or amount of 
imsurance the assured might take out if it did not 
attach during the running cf its policy, for it wonld 
neither increase the moral hazard of its risk, nor affect 
the amount of its lability. When, therefore, plaintiff 
in error inserted the qualifying word ‘‘concurrent’’ in 
the permission attached to its policy, it manifestly 
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intended something more than that the insurance should 
be merely concurrent in point of time. 


Judge Gaynor, however, pertinently points out the 
purpose of the penalty against other insurance as one 
protecting the insurer from an increase in moral hazard 
of the risk. We shall endeavor to shortly show its 
application to the character of the insurance which 
defendant in error procured from the Lloyd’s Under- 
writers, and particularly from the St. Paul. 


We anticipate from the argument of counsel for 
defendant in error in the Court below, that reference 
will be made to the two lowa cases of Washburn-Halli- 
gan Coffee Company v. Merchants Mutual Fire Insur- 
ance Company, 110 Ia. 423, 81 N. W. 101, and Corkery 
me secumiy Mire Ins. Co., 68 N. W. 792. In both of 
those cases, the question was as to the necessity of the 
other insurance covering the same property as the 
primary insurance, and the Courts held against the 
contention. But in each of the cases, the Courts also 
recognized as a necessary element of concurrent insur- 
ance, the sharing of the risk, a quality certainly want- 
ing in the St. Paul insurance, for it shared no risk 
with plaintiff in error’s policy, as it was for excess 
msurance against total loss only, and in no event began 
to pay until plaintiff in error’s liability had been 
exhausted. As in both of the cases referred to the 
policies were apparently standard form of straight fire 
policies, manifestly the questions presented by the com- 
bination of insurance in the case at bar could not have 
been considered. 
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Still further, if it is judged by the definitions of the 
word ‘‘concurrent,’’ as given by the standard lexicog- 
raphers: ‘‘acting in conjunction,’’ ‘‘contributing to the 
same event or effect,’’ ‘‘co-operating,’’ ‘‘joimnt and 
equal,’’ ‘‘existing together and operating on the 
same objects,’’ (Webster), the St. Paul imsurance 
falls short of meeting those requirements, for it did not 
act in conjunetion, or jointly, or contribute, with plain- 
tiff in error’s policy in meeting a partial loss; nor did 
they exist together or co-operate so far as that character 
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of loss was concerned. 


It was not, therefore, concurrent insurance. 
The Moral Hazard. 


Judge Gaynor, in the course of his opinion in 


Gough v. Davis, supra, 

sald: 

‘“‘The prohibition m insurance policies against 
other insurance except by consent of the insurer 
is to avoid-the moral hazard imvolved in the ease 
of persons morally capable of insuring heavily, or 
overinsuring, for the purpose of setting fire to the 
property, and permission for other insurance is 
naturally understood as only intended to nullify 
such prohibition.’’ 


If the voidance clause was inserted for prohibition 
against an increase in the moral hazard of the risk, and 
a permission for ‘‘other insurance’’ would throw down 
the barriers against it, then the use of the qualifying 
word ‘‘concurrent’’ in the permission clause must have 
intended a restriction upon an increase of moral hazard, 
and vet give the assured the benefit of an increase m 
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the amount of his insurance. Tor instance, with the 
great value of the salmon which defendant in error 
packed at its cannery, it was necessary that an endorse- 
ment be made upon the straight fire insurance policies 
taken out, for the totai amount provided by those poli- 
cies ($27,500) was insufficient to fully protect the 
assured in case the value of the salmon at risk exceeded 
the amount covered. The permission for ‘‘other con- 
eurrent insurance’? gave defendant in error the right 
to procure just as unlimited an amount of insur- 
ance as would have an endorsement for ‘other 
insurance’. The use of the word ‘‘concurrent’’ must 
have been intended, then, as a restraint upon the moral 
hazard of such increase of insurance. But to give it 
an interpretation which would construe the insurance 
taken out by defendant in error with the Lloyd’s 
Underwriters, and particularly with the marine depart- 
ment of the St. Paul, as concurrent, would absolutely 
eliminate all restriction upon moral hazard, for it is 
impossible to conceive of any character of imsurance 
which would have created a greater moral hazard. 


The insurance provided by the covering notes and 
the Thames and Mersey policy, only covered a partial 
loss upon the happening of certain contingencies not 
connected with a possible fire on the cannery premises, 
and the St. Paul would not have been liable at all for 
a partial loss. With a possible liability of $45,165 
eollectable from the St. Paul if there should be a total 
loss, and not one cent of a if the loss was partial, in 
what manner could the moral hazard to plaintiff in 
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error and the other fire companies, of a total loss have 
been more enhanced? 


The amount which plaintiff in error could be called 
upon to pay, in the event of a partial loss, would not 
be increased by the procurement of other insurance of 
standard form, for all such insurance would pay such 
proportion of the entire loss as each policy bore to the 
total insurance, not to exceed the actual cash value of 
the property. In the event of a partial loss, therefore, 
defendant in error would, under such insurance, have 
received a full indemnity, but with insurance of the 
eharacter taken out under the Lloyd’s covering notes 
and the St. Paul contract, such indemnity could only 
be had through a total loss. The conditions which 
would give rise to every inducement to a total loss, with 
no incentive to a lessening of a loss, were certainly thus 
created. Surely the situation was pregnant with moral 
hazards, which would not have attended had the addi- 
tional insurance been of standard form. 


That moral hazards of the character indicated exist. 
is given recognition in 
Funke v. Farmers’ Mut. Fire Ins. Ass’) Wa 
N. W., 164. 


The Adjustment. 
It has been aptly said by Ostrander on Fire Insur- 
ance (See. 248) that: 
“The settlement of claims for loss, where the 
policies involved are non-concurrent, so frequently 


results in difficult complications, bad feeling and 
contention, that the insurer may with excellent 


33 


reason object to continuing the risk unless the 
other insurance is made to cover in such a manner 
that the apportionment of the loss when computed 
will be a simple matter of mathematics. * * . 


“The object to be secured is to prevent obscurity 
and contention in the apportionment of an ascer- 
tained loss, to fix definitely the proportion for 
which each company interested in the misfortune 
is liable.’’ 


If complication in adjustment can be produced by 
non-coneurrency, plaintiff in error had it presented 
with this combination of msurance. Lloyd’s covered 
177135/233770ths of the value of the salmon at the 
stipulated valuation. The fire companies were only 
liable for such proportion of the loss as their insurance 
bore to the total amount of imsurance. The St. Paul 
covered against total loss for the excess in value not 
covered by the Lloyd’s and by that portion of the 
straight fire insurance not exhausted on 1910 supplies. 


Manifestly before the liabilities of the fire companies 
could be determined, the total amount of insurance had 
to be ascertained. Suppose, then, that a fire of the 
salmon in the cannery premises, should have occurred 
when the value of the salmon was less than $233770, 
and the loss had been partial, what would go to make 
up the total insurance? Would it include the maximum 
of $177135 which the Lloyd’s Underwriters had issued 
mad the $45,165 of the St. Paul? But the Lloyd’s 
covering notes and The Thames and Mersey policy 
would not have covered such a loss, whereas, the other 
Lloyd’s policies would have done sv. Tf not the entire 
amount of Lloyd’s insurance, what proportion of it 


would be included in the total necessary to determine 
plaintiff in error’s loss? And then suppose that the 
salmon not destroyed sustained a loss on the way down, 
so as to have absorbed part of the Lloyd’s insurance, 
what would be the amount of Lloyd’s insurance plain- 
tiff in error could have taken into consideration? Like- 
wise, with the St. Paul, would you include all of the 
$45,165, although it did not cover partial loss, yet had 
been contracted for as excess against total loss? Still 
the determination of plaintiff in error’s hability abso- 
lutely necessitated the ascertainment of the total insur- 
ance. To say the least, the adjustment would not be 
a simple matter of mathematics, to accomplish which 
has, as the author in effect remarks, led to the objec- 
tion against non-coneurrent insurance. If a simple 
computation of the apportionment of a loss is possible 
where insurances are concurrent, then it can hardly be 
said that these insurances fell within that classifica- 
tion, for a greater complication could not have been 
devised. 

Strenuous effort was made on the trial to fix knowl- 
edge upon the fire insurance companies, including plain- 
tiff in error, of the existence of this character of com- 
bination insurance. To that end, defendant in error 
introduced in evidence certain reinsurance policies (Ex- 
hibits 64, 65, 66 and 67). These policies were issued 
in 1904 and 1906, and were, as examination will show, 
in no respect policies of the character of those in suit, 
including plaintiff in error’s. They were strictly for 
reinsurance of the St. Paul’s habihty against fire. 
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That is to say, whatever liability the St. Paul assumed 
under its policy, the reinsuring companies shared. The 
policies permitted other reinsurance (Transcript pp. 
409, 424, 440, 455). It is a far cry, however, to say 
that because these companies in 1904 and 1906 rein-’ 
sured the liability of the St. Paul upon certain fire 
risks, therefore, the clause ‘‘other concurrent insurance 
permitted’’, attached to plaintiff in error’s policy in 
1910, contemplated that insurance of the character 
taken out by the assured with Lloyd’s and the St. Paul 
should be deemed ‘‘concurrent imsurance’’. There is 
no relation of any character between the two classes 
of policies. It might well have been that the fire com- 
panies would be willing to share a liability that covered 
only against total loss by fire, but it is an entirely 
different matter to have its lability, as fixed by a 
straight fire policy, affected by insurance for total loss 
only, which did not begin to pay until the fire com- 
panies’ liabilities had been entirely exhausted. 


A large part of the bill of exceptions is taken up 
with evidence inserted by defendant in error as to the 
adjuster’s effort to figure the loss, and the examination 
of the assured, and the contention will doubtless be 
made either that plaintiff in error thus construed the 
insurance provided by the Lloyd’s covering notes and 
policies, and the St. Paul’s contract, as concurrent 
insurance, or that, by such acts, plaintiff in error is 
estopped to deny that the Lloyd’s and St. Paul’s insur- 
ance was not concurrent. Whichever contention is 
made, the effect is to deprive plaintiff in error of the 
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benefit of the terms of the permission clause. But no 
such estoppel can be created except by endorsement 
upon the policy, for the latter provides: 


‘‘This company shall not be held to have waived 
anv provision or condition of this policy or any 
forfeiture thereof by any requirement, act, or pro- 
ceeding on its part relating to the appraisal or to 
any examination herein provided for. * * * 

‘“‘This policy is made and accepted subject to 
the foregoing stipulations and conditions, together 
with such other provisions, agreements, or condi- 
tions as may be endorsed hereon or added hereto, 
and no officer, agent or other representative of this 
company shall have power to waive any provision 
or condition of this policy except such as by the 
terms of this policy may be the subject of agree- 
ment endorsed hereon or added hereto, and, as 
to such provisions and conditions, no officer, agent, 
or representative shall have such power or be 
deemed or held to have waived such provisions or 
conditions, unless such waiver, if anv, shall be 
written upon or attached hereto, nor shall any 
privilege or permission affecting the insurance un- 
der this policy exist or be claimed by the insured 
unless so written or attached.’’ (Transcript pp. 
477, 478-479, Exhibit 51.) 


No such endorsement was ever made upon plaintiff 
in error’s policy, nor were the officers of plaintiff in 
error ever advised of the non-concurrent insurance 
until after this action was instituted (Transeript 
p. 20) 

To conclude, we respectfully submit that the insur- 
ances procured by defendant in error through the 
Lloyd’s covering notes and policies, and the St. Paul 
contract, were not, for the many reasons considered, 
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concurrent with the insurance provided by plaintiff in 
error’s policy, and plaintiff in error’s policy was voided 
thereby. The trial Court, therefore, erred in refusing 
plaintiff in error’s motion for a directed verdict, and 
in giving the instructions, and in refusing the requested 
instructions, to which exceptions were duly taken, and 
form the basis of the assignments of error on which 
the writ of error herein is prosecuted. 


We respectfully submit, therefore, that the judgment 
of the lower Court should be set aside and reversed, 
and that the cause may be remanded with instructions 
for a new trial, or other relief, as this Court shall deem 
meet and proper for the correction of such errors. 


Tra A. CAMPBELL, 

Epwarp J. McCutTcuenx, 

Joun M. Geary, 

Dotpx, Mauiory, Simon & Guariy, 

McCurcHen, Ounzy & WILLARD, 
Attorneys for Plaintiff im Error. 


Northern Assur:nce Company v. Grand View 


Building Association, 183 U.S. 308. 
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concurrent with the insurance provided by plaintiff in 
error’s policy, and plaintiff in error’s policy was voided 
thereby. The trial Court, therefore, erred in refusing 
plaintiff in error’s motion for a directed verdict, and 
in giving the instructions, and in refusing the requested 
instructions, to which exceptions were duly taken, and 
form the basis of the assignments of error on which 
the writ of error herein is prosecuted. 


We respectfully submit, therefore, that the judgment 
of the lower Court should be set aside and reversed, 
and that the cause may be remanded with instructions 
for a new trial, or other relief, as this Court shall deem 
meet and proper for the correction of such errors. 


Ira A. CAMPBELL, 

Epwarp J. McCurcuHen, 

JoHN M. Geanrin, 

DotrH, Mautory, Simon & Gearin, 

McCutcHen, Otney & Wituarp, 
Attorneys for Plaintiff im Error. 
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GLOBE & RUTGERS FIRE INSURANCE 
COMPANY, a corporation 
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vs. 
ALASKA-PORTLAND PACKERS’ ASSOCIATION 
a corporation 
Defendant in Error 


On Writ of Error to the United States District Court 
District of Oregon 


Brief of Defendant in Error 


STATEMENT. 


Supplementing the statement of the plaintiff in 
error, it may be said that while the answer pleads 
eleven separate defenses to the complaint, and each 
of these is based upon what is claimed to be a-viola- 
tion of some requirement of the policy of insurance, 
and one of these defenses specifies nineteen specific 
grounds for refusing to pay the insurance, the plain- 
tiff in error now relies upon but one of these numer- 
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ous claims, namely, that the ‘‘other insurance’”’ pro- 
cured by the insured was not ‘‘coneurrent’’ within 
the meaning of the policy. 

As will be seen from the brief of the plaintiff in 
error the claim rests upon the fact that the marine 
policies differ in terms, particularly in the matter of 
apportionment of the loss, from the fire policies. 

The defendant in error claims that the words 
‘concurrent insurance permitted’’ have no such nar- 
row meaning as that now asserted by the insurance 
company, and in order to show that this is true and 
that the defendant itself has construed and used the 
words as meaning something different, it has offered 
evidence of the practical construction given by the 
parties before and after the policy was issued, and 
after the fire occurred. 


Some of this evidence will now be shown from the 
bill of exceptions: 


M. C. Harrison & Co., a San Francisco insurance 
firm, had procured the insurance, and on the trial the 
court ruled that this firm were not the agents of the 
insurance companies, but were brokers and agents 
for the insured. They had been so employed and had 
procured insurance for the insured upon the same 
cannery and its contents each year for ten years. 


The record shows that M. C. Harrison & Co. had 
also been given written authority from the Globe & 
Rutgers Fire Insurance Company and the other fire 
insurance companies, dated in July, 1909, to procure 
fire insurance in Alaska, with certain restrictions and 
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limitations. (Record, p. 127, et seq.) Insurance was 
obtained for these companies by this firm in 1909- 
1910, in Alaska, to the extent that the premiums 
thereon ranged from $25,000 to $40,000 per year. ie 
insurance included a great many risks not covered by 
the letter of instructions, because other risks in many 
eases were considered far more desirable than those 
mentioned in the letter. (p. 183.) 


Mr. Harrison testified that he had a conversation 
as to the character of these risks and what insurance 
should be placed, with Mr. Arthur Brown, of Edward 
Brown & Sons, general agents for plaintiff in er- 
ror, in his office, in 1909, “*some time in the Spring, 
perhaps more than one, but TI am positive I had at 
least one conversation.’’ (p. 135-6.) 

‘A. The year 1909. As well as with other 
companies long before that. Mr. Brown wanted 
to know why I didn’t give him some of my 
salmon business. My reply was that the arrange- 
ment being that it must cover at the time by the 
marine companies under the combination plan, I 
couldn’t do it, but I would give him all I could. 
Helknew ofthe * * * * * * We had had 
previous conversation about the business. He had 
previously written business for me, I think in 
1904 and 1905. I am positive that he had writ- 
ten reinsurance in the year 1906, reinsuring the 
marine department of the St. Paul, which was 
then writing this marine combination. In this 
oimensee” * * ~*~ “eal can’t testify to that, 
because my records were burned in the fire of 
1906 in San Francisco, but I am positive that he 
wrote a reinsurance in each of his three com- 
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panies in the year 1906, reinsuring the Marine 
Department of the St. Paul, which was then issu- 
ing these marine combination policies. The plan 
was then explained to him; and again in the year 
1909, he wrote on this fire risk, the Globe & 
Rutgers, for me, a direct policy similar to the one 
in court here; and he also wrote other cannery 
risks on which I was writing on exactly the same 
plan. It was all explained to him at the time.”’ 


(pp. 136-7. ) 


The witness then testified that he was paid com- 
missions on this insurance by the insurance compan- 
ies, including the Globe & Rutgers, and received no 
commission from the insured. (pp. 137-8.) 


He further testified: 

““Q. Now, will you please explain the trans- 
action under which the policies in question in 
this suit were issued by these four insurance com- 
panies ?”’ 

‘‘A. I think I just repeated my promise to 
the companies to send them some of these risks. 
I gave instructions to my office to declare to Ed- 
ward Brown & Sons for their three companies 
the sum of $15,000, of which we had previously 
arranged that they in turn were to give $5000 to 
the Franklin Fire Insurance Company as a re- 
insurance on one or all of the other three com- 
panies. I also instructed $7500 to be declared 
for the National Union. The risks were declared 
by the office in the usual course of business. The 
policies came in and were transmitted to the as- 
sured.’’ (p. 189.) 
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The witness then identified policy No. 550,017 of 
the Globe & Rutgers Fire Insurance Company, sued 
on in this action, which was received in evidence as 
plaintiff’s exhibit No. 51. 


The witness further testified (p. 142) : 

‘As I stated a while ago I discussed with Mr. 
Arthur Brown the fact of a majority of this 
business being placed in that Underwriters in 
London, as a combination of fire and marine 
risks, on more than one occasion. I could not say 
how many.’’ 


And on page 146 he said: 

‘*Q. Now, what is the fact as to whether or 
not such policies—fire policies—were issued by 
these agencies concurrently with marine insur- 
ance on the same risk?’’? * * * * * * 

Court: ‘You mean through Mr. Harrison ?”’ 

‘‘@. I mean through you—I will add that on 
the sentence.”’? * * * * * * 

‘‘A. I know we gave Mr. Brown’s compan- 
ies * * * * * * vyisks on several canneries 
during the year 1909, and also gave him risks on 
at least three or four canneries during the year 
1O10;”’ 

‘*(). In this instance you speak of, was there 
marine and fire insurance both?”’ 

‘‘A. I would like to modify my answer there 
as to that 1910. I won’t be positive three or four 
canneries or not, but it was for at least two com: 
panies, one of whom now operates one cannery 
and the other operates three. Whether Mr. 
Brown’s company wrote on all three canneries 
of the second corporation I am not positive at 
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this moment, but I know he wrote for the second 
corporation.”’ 

‘‘Q. In those instances you speak of in your 
answer, state whether or not they were both fire 
and marine insurance.’’ * * * * * * 

‘CA, The plan was the same.’’ (p. 146-7.) 

*% 


% * * * * 


““Q. Now, in a communication, plaintift’s 
exhibit 32 in this case, addressed to F. M. War- 
ren, president of the Alaska-Portland Packers’ 
Association, incorporated, dated San Francisco, 
October 1st, 1910, and signed by these various 
insurance companies by their general agents and 
by Mr. Jolly, adjuster, occurs the following ex- 
pression: ‘Apportionment is based on the word- 
ing of the covers and specific contract with the 
St. Paul Fire & Marine Insurance Company, of 
which the stock companies have not before been 
advised.’ What is the fact now as to whether 
that is or is not true as stated in there?”’ 

‘CA. The fact is that both Mr. Brown—Mr. 
Arthur Brown,—and Mr. Drennan were advised 
that this business was being written in conjunc- 
tion with the marine insurance; that is that the 
marine policies on the salmon from the time that 
it was laden at Bristol Bay until it arrived at 
Portland, also covered the salmon while it was in 
the cannery. But I don’t think that I ever gave 
them the exact wording of the policies, but told 
them it was a combination plan of this kind.”’ 
(p. 148.) 


% + + * 
Juror: ‘When did you tell them that ?’’ 


‘““A. Told them that before the risk was 
placed.”’ 
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Juror: ‘I thought from what was said it was 
not until after the loss.’’ 

‘A. I never gave them the wording of the 
marine policies until afterwards.” 

Mr. Campbell: ‘‘We move to strike out the 
answer. It was something that occurred before 
and has no reference to this policy.’’ 

Court: ‘He has testified as to the general 
course of business.’’ 

‘A. T mentioned this in placing this particu- 
lar business in the Spring.”’ 

Court: ‘You told him then ?’’ 

‘A. That the most of it was placed as a com- 
bination—under a combination plan, the marine 
companies writing not only the marine risk while 
at sea, but also on land at the cannery, once the 
salmon was packed until laden on the ship.’’ 


(pp. 150-1.) 
% * * ae % 


“Q, Is ita fact, Mr. Harrison, that you had 
been instrumental in getting insurance for this 
plaintiff on this cannery in other years prior to 
this time ?”’ 

‘éA Yes, sir; I had had business in my office 
ever since the cannery was organized, every sin- 
gle year successively, and the business was never 
placed on what is known as the ordinary plan of 
ordering $150,000 of insurance whether you got 
any goods or not.” 

““Q., No, no; what is the fact as to whether or 
not prior to this year you had been placing joint 
marine and fire insurance on the cannery ?”’ 

eiincatact. * * * * * . 

‘A Ttisa fact that this same plan had been 
in use by me for this special cannery during all 
the time I had the business from its inception.”’ 
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‘“(. What is the fact whether or not either 
the National Union, the Agricultural, the Svea 
or the Globe & Rutgers had carried a part of that 


insurance in previous years on this cannery?” 
* * * % * ¥ 


‘‘A. My recollection is that the years of 1904 
and 1905 both Mr. Brown’s companies; which 
one I cannot say now.”’ 

‘‘Q. Which are Mr. Brown’s companies ?’’ 

‘CA. The Globe & Rutgers, the Agricultural 
and the Svea—in 1904 and 1905 they had risks 
on this same cannery on supplies and on 
salmon.’’ (pp. 196-7.) 


The contention of the insured on the trial was 
that for many years marine policies that covered 
salmon when on board ship, and also salmon in the 
eannery before loaded on the ship, were issued by the 
marine department of St. Paul Fire & Marine Insur- 
ance Company, and that such insurance had been 
treated as concurrent insurance by the fire insurance 
companies represented by Brown & Sons as general 
agents, in San Francisco, including among the fire 
companies thus participating in the insurance, the 
plaintiff in error and the other fire companies defend- 
ing this action. 


To establish this course of dealing the insured 
produced and there were admitted in evidence sev- 
eral policies wherein these fire insurance companies 
had reinsured the interest of the St. Paul Fire & Ma- 
rine Insurance Company as insurers in just such 
joint marine and fire insurance. 
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Herbert Brown, a member of the firm of Edward 
Brown & Sons, general agents of the Globe & Rutgers 
and other fire insurance companies, was a witness for 
the plaintiff in error. He testified that his compan- 
ies never, with knowledge that they were doing so, 
wrote fire insurance in conjunction with Lloyds’ Ma- 
rine, or St. Paul Marine, and that had he known that 
such marine insurance was to be procured he would 
not have written the policy in question in this action. 
(pp. 207-8.) On cross-examination, however, he 
identified, and there were introduced in evidence, a 
number of policies that had been issued by that 
agency, reinsuring, in fire insurance companies rep- 
resented by that agency, the fire risk in fire and ma- 
rine combination policies, including such policies on 
the cannery, and on the supplies therein, belonging 
to defendant in error. (See pp. 208 to 217 and 220- 
223.) 

One of these instances (see Plaintiff’s Exhibit 66, 
Record, p. 485) was on the very same cannery (the 
cannery of the defendant in error on Bristol Bay, 
Alaska) by this very plaintiff in error, Globe & Rut- 
gers Fire Insurance Company. The policy was dated 
the 23d day of June, 1906. It insured for three months 
the St. Paul Fire & Marine Insurance Company ‘‘on 
their interest as insurers under their Marine Depart- 
ment Agency Policy, number 32179-32180, or open 
cover No. 602, issued to Alaska-Portland Packers’ 
Association, covering $50,600,’’ and the description 
of the items covered, and the terms, conditions and 
restrictions are almost identical with those set out 
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in the policy sued on in this action. The policy uses 
almost the exact phrase of this policy sued on: 
‘Permission is hereby granted for other con- 
current insurance.’’ (See p. 438.) 


We also call attention to the fact that the Globe & 
Rutgers Insurance Company by the terms of that 
policy accepted the method of adjustment and settle- 
ment prescribed in the marine policy, and Edward 
Brown & Sons, by their endorsement on the policy 
provided as follows (p. 440) : 

‘‘Subject to the same risks, valuations, con- 
ditions, adjustments, modes of settlement, en- 
dorsements and assignments, changes of interest 
or of rate as are or may be assumed or adopted by 
the reinsured, and loss, if any thereunder, is pay- 
able pro rata with the reinsured, at the same time 


and place. 
‘Attached to and forms a part of policy No. 
BAMOGM ISSUCO TO or: cerns eer eee by Globe & 


Rutgers Insurance Co. 
‘‘CHRISTENSEN, EDWARDS & GOODWIN, 
Pacific Coast Managers, 
N. W. Cor. 20th St. & Telegraph Ave, 
Oakland, Cal 
(Signed) Edward Brown & Sons, 
FF. a” 
Furthermore, two other policies are in evidence 
(Plaintiff’s Exhibit 64, Record, p. 404; Plaintift’s 
Exhibit 67, Record, p. 450), issued by the same 
agency, Edward Brown & Sons, general agents, in 
the name of another one of the defendants in this ae- 
tion, the Svea Insurance Company, in 1906. These 
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two policies are similar in purport to the one above 
referred to as Plaintiff’s Exhibit No. 66, and like it 
contain the expression: ‘‘Permission is hereby 
granted for other concurrent insurance,’’ and also 
contain the clause accepting the adjustment and ap- 
portionment of the marine policy. (See pp. 409 and 
455.) 

Still another such policy is in evidence issued by 
the same Edward Brown & Sons in the name of an- 
other of the fire insurance companies that is a defend- 
ant in these actions, the Agricultural Insurance Com- 
pany, and upon the same cannery. (Plaintiff’s Ex- 
hibit 65, Record, p. 419.) This also contains (p. 422) 
the same provision for other concurrent insurance, 
and contains the same endorsement as to accepting 
the methods of the marine company in adjusting and 
apportioning the loss, and agreement to take its pro 
rata with the reinsured. (See p. 424.) The policy re- 
insures the marine policy of the St. Paul Fire & Ma- 
rine Insurance Company. — 


All these policies contain the same provision as is 
in the written portion of the policy sued upon, that in 
ease of loss, the assured is to furnish one adjuster 
for all the companies concerned (should they elect to 
send one), transportation and subsistence or cost of 
same to be furnished. (See pp. 43, 407, 422, 436.) 


The policy sued on, as well as the several policies 
just mentioned, and all the other fire insurance pol- 
icies that are involved in these actions, contained the 
following provision: 
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‘*This company shall not be lable under this 
policy for a greater proportion of any loss on the 
described property, or for loss by and expense of 
removal from premises endangered by fire, than 
the amount hereby insured shall bear to the 
whole insurance, whether valid or not, or by 
solvent or insolvent insurers, covering such prop- 
erty, and the extent of the application of the 
insurance under this policy or of the contribution 
to be made by this company in ease of loss may 
be provided for by agreement or condition writ- 
ten hereon or attached or appended hereto. Lia- 
bility for re-insurance shall be as specifically 
agreed thereon.’’ 


We now call attention to the practical construc- 
tion placed upon the words ‘‘concurrent insurance’’ 
by the defendant in error after the fire, and before the 
action was begun. 


After the destruction of the property by the fire 
of August 10, 1910, the insuved, in compliance with 
the terms and conditions of the policy, gave to the 
insurance companies, 1n writing, immediate notice of 
the loss, and within the time prescribed by the policy, 
which is sixty days after the fire, rendered a state- 
ment signed and sworn to, setting forth, among other 
things, the time and origin of the fire, the interest of 
insured in the said property, the cash value of each 
item thereof, and the amount of loss therein, all other 
insurance on said property, together with a copy of 
each of the descriptions and schedules in all policies, 
including copies of the cover notes of the insurance 
procured from the Underwriters at Llovds’ and from 
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the St. Paul Fire & Marine Insurance Company, and 
in all respects complied with the terms and conditions 
of the policy. The proofs of loss so submitted are 
Plaintift’s Exhibit 2714, on pages 335 to 353. 


Thereupon, each of them in writing claimed that 
by the terms of its policy of insurance, it was not 
liable for a greater proportion of the loss than the 
amount insured by its policy bore to the whole insur- 
ance covering said property, and in so doing, con- 
sidered and treated the whole amount of insurance 
on said property, including the insurance in the Un- 
derwriters at Lloyds’ and in the St. Paul Fire & Ma- 
rine Insurance Company cover notes as valid and 
subsisting insurance on the property. They each 
proceeded to adjust the loss, and rendered and deliv- 
ered the statements and claims executed by their re- 
spective general agents and managers, and contain- 
ing the reports of the adjuster. The insured submit- 
ted to an examination under oath as to its loss, and as 
to all matters and things in connection therewith. The 
adjuster called a meeting of the general agents and 
managers of all of the insurance companies in inter- 
est at San Francisco, California, and asked of the 
insured affidavits touching the insurance. They sub- 
mitted to the insured written communications in 
which they apparently treated all of the insurance as 
concurrent, and certainly made no claim that their 
insurance was not concurrent with that obtained from 
the said Underwriters at Lloyds’ and from the St. 
Paul Fire & Marine Insurance Company, but relied 
upon the clause of the fire policies relating to the pro- 
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portion of the loss to be borne, as affected by the total 
amount of insurance. 


In the proofs of loss so submitted was a tabulated 
statement (p. 343), in which was set out in detail the 
names of each insurer, including the Underwriters 
and St. Paul’s, with the amount of the insurance in 
each company; the description of the insurance; 
whether it covered on salmon only, or on salmon and 
supplies; the apportionment of loss on each class of 
property, and the amount of the loss apportioned to 
each policy. The proofs of loss also set out copies of 
the covers of the marine insurers. (pp. 347 and 348.) 


On October 1, 1910, Mr. E. J. Jolly, the adjuster, 
sent by the fire insurance companies, addressed a 
communication to the insured. (See Plaintiff’s Ex- 
hibit 32 on p. 353.) In this he disputed the correct- 
ness of plaintiff’s statements as to the amount of in- 
surance in force at the time of the fire. He says (p. 
303) : | 

“Total Insurance: I note representation of 
total insurance, whether valid or not, on said 
property at time of fire as being $152,141.09 on 
stock and supplies. Undescribed Underwriters 
in London are accredited with ‘Open Cover’ on 
salmon only ‘from midnight of date of sealing of 
tins or barrels, not exceeding ninety days; part 
of $250,000.’ ‘St. Paul Fire & Marine Insurance 
Company, open cover on salmon only, $26,626.04, 
as apportioned.’ (From reading of form attached 


this cover seems to provide for Lloyds insurance 
of $177,135.) ”’ 
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He then proceeds to make his own statement of 
the amount of the outstanding insurance as follows: 


Underwriters at Lloyds’........... $250,000.00 
Stock Company’s policies.......... 27,500.00 


St. Paul Fire & Marine Co.......... 45,165.00 


Total amount of insurance as esti- 

mated by Jolly in Exhibit 
NO, 02 aie. Sen $322,665.00 
Thus, he intimates that the total amount of insur- 
ance may be $322,665, instead of $152,141.09, as 
claimed by the insured in its proofs of loss, and he 
then proceeds (p. 354) to demand the production of 
the contracts of insurance or covers, and an examina- 

tion of the insured. 


That this was authorized by the general agents 
and managers themselves is seen by their written 
statement to that effect. (At the foot of p. 357.) 


This was followed by a communication signed by 
the general agents and managers of all the fire insur- 
ance companies (see Plaintiff’s Exhibit 37, p. 373). 
These are the very persons authorized by the terms 
of the policies to countersign them (see p. 46), and 
without whose signatures the policies ‘‘shall not be 
valid.’’ In this communication these general agents 
and managers say that the apportionment of the loss 
to the various policies by the plaintiff in its proof of 
loss is incorrect, and that this must be corrected to 
include not only the insurance issued, but that for 
which covers should have been provided by plain- 
tiff’s broker under his instructions (p. 86). In other 
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words, these officers did not put the construction upon 
the word ‘‘coneurrent”’ that they would now have 
applied, but claimed that there should be counted in- 
surance that was never taken out. The claim was 
also made that the insurance of $80,000 on the up 
cargo (marine insurance), which, however, had ex- 
pired, should be taken into the caleulation. We quote 
as follows: 


‘Total insurance stated in so-called proofs to 
be: ‘One Hundred Fifty-two Thousand, One 
Hundred Forty-one and Nine One-hundredths.’ 
Your order to broker, dated February 26, 1910, 
is for $80,000, ‘to protect up cargo for two 
months after landing.’ The cargo arrived May 
26, 1910; this cover should have been issued to 
expire July 26, 1910; ‘cargo’ at that time must 
have been supplies, and it is fair to presume that 
your order, a part of same letter, to cover down 
eargo ‘for three months before loading,’ would 
have been called upon by you to contribute for 
any loss of supplies in excess of the total of 
$27,500 fire insurance policies in foree, had a loss 
by fire occurred destroying all of the supplies 
before they had been sealed in tins and became 
a portion of the season’s pack. It is therefore 
but just to the fire insurance companies that ap- 
portionment of loss on supplies includes such 
portion of insurance ordered to cover down 
cargo, as would be necessary to cover total value 
of supplies at plant for use during the packing 
season. 

‘As you ordered total insurance of $250,000, 
and covers were secured by your broker in ex- 
eess of that amount, it is only fair that all of the 
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insurance ordered and obtained by your broker 
should be stated in correct proofs of loss. * * * 
Ss (pp. 373-4.) 

‘Apportionment of Loss: Enclosed herewith 
is a statement prepared for the companies in in- 
terest, setting forth the loss apportioned to the 
several kinds of insurance issued and to be is- 
sued in so far as the evidence presented can be 
applied. It is very evident that the apportion- 
ment which is made a part of so-called proofs of 
loss was prepared for the purpose of protecting 
insurance to the detriment of the fire insurance 
policies. This is not satisfactory or just, and 
such apportionment must be corrected to bind all 
of the insurance issued or to be issued for which 
covers were or should have been provided by 
your broker on the explicit orders of the secre- 
tary of your association as referred to herein.”’ 


(pp. 376-7.) 
Moreover, in this written communication was en- 
closed an ‘‘adjuster’s statement’’ (p. 377) which af- 
firmed that the amount of insurance was: 


Lows” (OC (aera $177,135.00 
Marine Cover (St. Paul)..... ae 45,165.00 
mae OBIS 6... ke ee eee 27,500.00 
Short to complete order............ 200.00 

$250,000.00 
Lloyds’ authorized inerease........ 1,545.00 


Insurance provided to care for sea- 
eOMeemOlcCla....5.5.-.---.....-. $251,545.00 


And this adjuster’s report proceeds to apportion 
the loss on salmon and supplies in great detail, (pp. 
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379-80), treating all of the above as though it were 
concurrent insurance. 


Again, on November 8, 1910, the same general 
agents and managers send another written communi- 
eation to the plaintiff (Exhibit OC, attached to the Re- 
ply; Record, p. 90), in which they enclose further 
computations and apportionments made by their ad- 
juster (set out on pp. 92-98), and in which they ad- 
vise the insured that the claim for contribution by all 
the insurance, whether procured by the broker or not, 
‘is believed to be founded on facts, and legal deci- 
sions on similar apportionments support the claim as 
advanced in this apportionment.”’ 


The enclosure, made and signed by the adjuster, 
makes the claim that the Lloyds and the St. Paul pol- 
icies not only participate, but must be held to include 
insurance never taken out, and finally asserts that 
‘‘the award makes fire and marine insurance contrib- 
ute in full for loss of supphes and salmon, and is the 
result of the combined efforts of a well-known marine 
adjuster and the adjuster for the fire insurance com- 
panies in interest.’’ (p. 97.) 


Under date December 6, 1910, the fire insurance 
companies sent to the insured still another communi- 
eation in which they recognized the mayine policies 
as concurrent insurance (Plaintiff’s Exhibit 43 at p. 
384). The St. Paul Fire & Marine Insurance Com- 
pany had in the meantime paid its loss under its fire 
policy, and after stating that the remaining fire in- 
surance companies desired further information, this 
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communication proceeds to figure out, by an ingen- 
ious but wholly untenable theory, that the total insur- 
ance, including the marine policies, amounts to $293,- 
165.27, instead of $152,141.09, as set out in the proofs 
of loss. After demanding answers to certain ques- 
tions, this communication makes this statement: 
‘‘After you have replied to questions herein 
set forth, and have corrected so-called proofs of 
loss to set forth evidence correctly, so that proofs 
of loss and evidence subsequently presented 
agree, so that companies in interest may know 
the proper amount to be apportioned and the 
corrected amount of insurance in force at time 
of fire to contribute thereon, it will then be de- 
termined what may be the disagreement as to the 
amount of loss, and on the ascertainment thereof, 
these companies will be prepared to submit such 
differences to appraisement as provided in pol- 
icy conditions, reading as follows, etc.:’’ (pp. 
390-1. ) | 
Finally, long after the time allowed by the policy 
for demanding arbitration, and after ignoring the 
request that had been made early in the negotiations 
by the defendant in error for arbitration, the plaintiff 
in error and the other fire companies (except the St. 
Paul, which in the meantime had paid the amount of 
its fire policy), demanded arbitration and named 
their own adjuster, E. J. Jolly, as a disinterested and 
impartial arbitrator. The agreement for arbitration 
thus submitted is Plaintiff’s Exhibit 44, set out on 
page 392. It was never accepted, for the reasons 
shown on page 403, but it treats the marine policies 
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as concurrent, and proposes that the agreement and 
appraisement are for the purpose of ascertaining 
and fixing the amount of sound value and loss and to 
adjust other differences. 


Among other forms of findings to be submitted 
according to this proposal were the following: 
‘‘That the Lloyds Underwriters are 
liable for loss on salmon sealed 
in tins or barrels, whether labeled, 
lacquered or cased on premises, 
described in cover attached to 
proof of loss in the sum of....... S.... 
“That the St. Paul Fire & Marine 
Insurance Co. is lable for loss 
on salmon sealed in tins or bar- 
rels, whether labeled, lacquered 
or cased on the cannery premises, 
described in copy of cover at- 
tached to proof of loss, in the 
SUMMOL t... s fo. oo a S. 0. ae 
‘“‘That the amount of insurance in 
force at date of fire as provided in 
cover of the Underwriters in Lon- 
don, designated ‘Form B,’ at- 
tached to proof of loss, covering 
on salmon ‘from midnight of date 
of sealing of tins or barrels,’ de- 
stroyed on cannery premises is...$.......... 
“That the amount of insurance in 
force at date of fire, as provided in 
described cover of the Under- 
writers in London covering on 
barges and vessel (marine risk) 
ee. Pea da a oe eee OY... 
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‘That the amount of insurance in 

force at date of fire, as provided 

in cover of the St. Paul Fire & 

Marine Ins. Co. form attached 

to proof of loss, covering 

on salmon ‘from date of sealing of 

tins or barrels’ on the cannery 

premises (fire risk insured) is..$.......... 
“That the amount of insurance in 

force at date of fire as provided 

in cover of the St. Paul Fire & 

Marine Ins. Co. form attached to 

proof of loss, covering on Salmon 

‘From date of sealing of tins or 

barrels’ on the cannery premises 

(iim ineksimeured) i8...4...0.. Ne Lc. a 
‘“Mhat the amount of insurance in 

force at date of fire, as provided in 

described cover of the St. Paul 

Hire Marine Ins, Co. is........ oo 
‘That the amount of insurance in 

force at date of fire, as provided 

in described cover of the St. Paul 

F. & M. I. Co. covering on barges 

and vessel (Marine Risk) is..... Ce 
“That the amount of insurance in 

force at date of fire in fire insur- 

Bice Commianies iS .............. Hae 
“That the amount of insurance not 

issued as ordered from broker to 

cover fire and marine risk of claim- 

ant corporation for the season of 

TOU, 1S 225 ee ee ee Oh cs a 
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“That the amount of loss under the 
fire insurance policies is......... 8... eee 
‘‘That the amount of loss under the 
Underwriters of London form is.$.......... 
“That the amount of loss under the 
St. Paul Fire & Marine Insurance 
@o. fomiiise ...%.s.0. 0... ee $......e 


(pp. 400-2.) 


In all this correspondence there is not a single 
word of claim that the other insurance is not concur- 
rent, and the whole contention is that the adjustment 
of the loss should include insurance that the broker 
was supposed to have been instructed to obtain hut 
that he did not secure, and insurance to the amount 
of $80,000 on cargo of supplies while on ship en route 
to Alaska, which had expired by limitation and had 
nothing to do with the loss whatever. The insurer 
seems to assume that the word ‘‘concurrent’’ has the 
meaning that the insured assumed it had when the 
other insurance was purchased. 
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Testimony was offered on the trial tending to 
show that according to the custom of the business, the 
cover notes issued for the insurance in the Under- 
writers of Lloyds’ and in the St. Paul Fire & Marine 
Insurance Company, marine department, are treated 
as binding insurance, between the insurers issuing 
them and the insured, from the date thereof, and that 
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this insurance was paid to plaintiff before the action 
was begun (p. 334). And also that m marine insur- 
nee it is customary to write cover notes first, and it 
is not customary to write policies until after the loss 
oceurs (p. 335). 


t 
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It is customary to issue cover notes that bind the 
insurer, and imply that a policy in usual form will 
follow. 

St. Paul Fire & Marine Ins. Co. vs. Balfour, 
168 Fed., 212. 


5. The written portion of the policy controls the 
printed portion. 
St. Paul Fire & Marine Ins. Co. vs. Balfour, 
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; ARGUMENT. 

We are not here seeking to prove a waiver by the 
insurance company of any of the terms, conditions or 
requirements of the policy. 


We are not seeking to vary by parole the written 
words of the policy. 

We claim that the written word ‘‘concurrent’’ has 
more than one meaning, and that the meaning that 
will protect the insured should be adopted; that the 
insurer has used the same word in other previously 
‘Ygsued policies in which the meaning now insisted 
upon by the insured was the evident meaning of the 
insurer; that by previous and subsequent course of 
dealing with this insured, including the correspond- 
ence relating to the adjustment of the loss, the ad- 
juster’s reports, etc., the insurer has always assumed 
that the word is used in the policy in the sense now 
insisted upon by the insured; and, in short, that the 
practical interpretation by the parties supports the 
meaning of the word ‘‘concurrent’’ as given by the 
trial court. We also claim that, there being no con- 
tribution or indemnity among the insurers, in which 
this insurer would have an interest, and its propor- 
tion of liability being precisely fixed by its policy, it 
has no concern with the particular terms of the poli- 
cies of other insurers. 
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1. THE WORD CONCURRENT. 


There is nothing in the policy that defines the 
word concurrent, or gives to it a particular meaning. 
No attempt was made to prove usage or custom, as 
ground for the interpretation of the word now 
claimed by the insurer. i 


The word may mean the same as ‘‘coincide,’’ or 
it may have other meanings, and in fact generally 
does mean something else than absolute identity. If 
concurrent, when used by insurance companies, is to 
be limited to a signification that is unusual, and th~’. 
is not given by any lexicographer or by any adjudi 
cated case, then it is plainly the duty of the insurance 
companies to carefully define the word in the contract 
of insurance. If it is the intention of insurance com- 
panies to refuse to issue policies where other policies 
not precisely identical in terms cover the same prop- 
erty, they may express this purpose with greater pre- 
cision by using some other adjective than concurrent, 
which perhaps never would convey that idea, and cer- 
tainly would not usually, or necessarily, be given that 
signification. 

Primarily, to concur is to run with, or run to- 
gether. Events may concur in point of time, but the 
events are not identical in form or substance. Con- 
current causes bring results because they act simul- 
taneously in point of time or otherwise, but not be- 
cause these causes are necessarily identical. Indeed, 
generally speaking, concurrent negatives the idea of 
sameness, except in a point of contact, which may be 
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either in time or space, or in some other particular. 
The several concurrent causes that bring a panic are 
not conceivable as identical. Concurrent jurisdiction 
does not involve the idea of identity of form of action 
or proceeding. Concurrent strains, that engineers 
provide for, are not alike or equal, but contribute toa 
result, and concurrent votes are those that are not 
exactly the same in any particular except in acquiesc- 
ing in the proposal. The ‘‘concurrent’’ evidence of 
the dictionaries negatives the claim that there is pe- 
culiar meaning to be given the word when used to 
qualify the word ‘Sinsurance.’? Concurrent insur- 
ance, if it means anything definite, means insurance 
that operates at the same time, or some part of the 
same period of time, and possibly it might mean in- 
surance that operates upon the same or some part of 
the same property insured; but there is no sanction 
for the claim that it means insurance under policies 
having identical methods of sharing the loss. 


March’s Thesaurus Dictionary of the English 
Language, p. 194, defines concurrent as ‘‘acting or 
co-operating together,’’ and at p. 48 collects numer- 
ous verbal expressions in the nature of synonyms for 
concurrence, an examination of which indicates that 
the use of the word now claimed by the insurance 
company is apparently unknown. 


Webster’s Unabridged Dictionary gives this def- 
inition: 


1. Acting in conjunction ; agreeing in the same 
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act; contributing to the same event or effect; co-op- 
erating ; accompanying. 
2. Conjoined; associate; concomitant. 


3. Joint and equal; existing together and oper- 
ating on the same objects; as the concurrent jurisdic- 
tion of the courts. 


The expression, ‘‘other concurrent insurance per- 
mitted,’’ is at best ambiguous and susceptible of more 
than one construction. 

Parkhurst-Davis Mercantile Co. vs. Merchant 
Underwriters, 86 N. E., 1062 (TIl.) 


In this case 

‘fEKach policy provided that it should be void, 
unless otherwise provided by agreement indorsed 
thereon or added thereto, if the insured had other 
insurance on the property, and each policy con- 
tained the following: ‘$150,C00 total concurrent 
insurance permitted.’ The complainant had in- 
surance aggregating, with these two policies, 
$160,000, but did not have other insurance be- 
yond the amount specified if they were excluded. 
The controversy over the language quoted is 
whether concurrent insurance means insurance 
including the policies in question or other insur- 
ance concurring with it. ‘Concurrent,’ as used in 
the policies, means running with, and it would 
not be a strained or unnatural construction to 
say that the parties meant $150,000 of other in- 
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surance running with these policies. There is 
evidence tending to show that the parties so un- 


derstood the meaning of the permission given. 
%¥ %& * * 


‘‘No objection on that ground was made at the 
time or for a long time afterward, and the infer- 
ence would be that the underwriters understood 
the provision as to concurrent insurance the same 
as the complainant. The most that can be said 
of the provision is that it, was ambiguous and, be- 
ing equally susceptible of more than one con- 
struction, that one must be adopted which is most 
favorable to the insured. It would have been a 
very easy matter to have made the provision per- 
fectly clear and definite, and, in view of the rules 
of construction, we interpret the provision as 
permitting other insurance concurring with that 
of the Underwriters to the amount of $150,000.”’ 


In Caraher vs. Royal Ins. Co., 17 N. Y. Supp., 
858; 63 Hun, 82, policies contained the endorsement 
‘other concurrent insurance permitted, concurrent 
in form herewith’’; others had the endorsement 
‘other insurance permitted without notice until re- 
quired,”’ or ‘‘other concurrent insurance permitted.”’ 
The policies were not identical in terms, some being 
the standard form prescribed by the laws of New 
York, and others not, but all were straight fire pol1- 
cies. Some had the endorsement ‘‘loss if any payable 
to L. M. Thompson, executor, to the extent of his 
mortgage interest.’”’ The insurance companies 
claimed that their policies were void as not concur- 
rent. The court held it was not made clear that in- 
surance would not be concurrent in form when pay- 


34 


able to different persons. All of the insurance was 
treated as concurrent, as it in all cases would ‘‘run to- 
gether.”’ 


The same court held that a policy is not made 
void by other insurance covering only part of the 
property insured, although the policy was endorsed 
to permit concurrent insurance. 

Gough vs. Davis, 52 N. Y. Supp., 947; 24 Mise. 
Rep., 245, 


That case was decided by Judge Gaynor, who 
said: 

‘‘The object was to give the insured permis- 
sion to have other insurance on the property 
during the existence of the policy. This would 
be concurrent in respect of time, though for a 
shorter period than that of the policy, and in 
respect of property, though not upon all of it. It 
would not be wholly, but only partly coneurrent, 
and that is sufficient, I think, to be within 
the terms of the permission. It does not 
seem to me that the insured could be ex- 
pected to understand that the word was used in 
the precise and restricted sense that the addi- 
tional policies must exactly concur in covering 
all of the property, any more than all of the time. 
It is true that the meaning I adopt would be all 
expressed in the words ‘other insurance,’ and 
that therefore the word ‘concurrent’ adds noth- 
ing, and is purely tautological; but that is noth- 
ing unusual. The prohibition in insuranee poli- 
cies against other insurance except by the con- 
sent of the insured is to avoid the moral hazard 
involved in the case of persons morally capable 


35 


of insuring heavily, or over-insuring, for the pur- 
pose of setting fire to the property, and permis- 
sion for other insurance is naturally understood 
as only intended to nullify such prohibition. No 
one would suspect any lurking reservation in it 
for some other purpose. * * * If insurers 
want to express such a meaning and do away 
with an old inconvenience by the severe alterna- 
tive of a forfeiture, they should do it unequivo- 
cally, for that is the rule applicable.”’ 


This decision was affirmed in 136 N. Y., 649. 


These two decisions by the New York courts, con- 
struing the New York standard form of fire imsur- 
ance policy, which is the statutory form of policy now 
in use in that state, and is the same form of policy 
here sued on, should have some weight. 


In Washburn-Halligan Co. vs. M erchants’ Co., 
110 Iowa, 423; 81 N. W., 707; 80 Am. St. Rep., 311, 
the words ‘‘other concurrent insurance permitted,’’ 
were construed. There the policies covered machin- 
ery and personal property, but one covered all prop- 
erty described in the others, with the possible excep- 
tion of boilers, and much more. In the course of the 
opinion the court said: 

‘Here the clause ‘other concurrent insurance 
permitted’ did no more than wipe out the prohi- 
bition of the policy. The hazard of excessive 
insurance was entirely waived, and, insofar as 
the risk was concerned, it was immaterial 
whether the additional insurance was on one or 
all the items covered by the defendant’s contract. 
‘Concurrent insurance,’ under the circumstances, 
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means any insurance running with that of the 
defendant, and sharing its risk. If so, it would 
include policies covering not only a part of de- 
fendant’s risk, but all of it, and more. The def- 
initions of the lexicographers warrant such a 
conclusion. * * * Might not the assured rea- 
sonably understand from this the meaning as we 
have stated it? * * * The policies were concurrent 
as to time, though one was for a shorter period 
than the other. They were concurrent as to the 
particular property covered by both. In other 
words, the additional insurance was concurrent 
in certain respects, though not as to every detail. 
We are of opinion that the clause, ‘other concur- 
rent insurance permitted,’ in the absence of any 
limitation in amount, should not be construed to 
require the later policies to exactly concur in eov- 
ering all of the property. Otherwise it should 
be held that they must also cover all the time. 
An ordinary man, reading the contract with this 
clause, in the light of the recognized definitions 
of ‘concurrent,’ would not attribute a meaning 
to the word such as the defendant insists should 
be given it; and surely the insured cannot be held 
to have understood it in such a restricted sense. 
The reasoning of the court in Gough vs. Davis, 
24 Mis. Rep., 245; 52 N. Y. Supp., 947, supports 
these views.”’ 


In Corkery vs. Security Fire Ins. Co., 99 Iowa, 
382; 68 N. W., 792, it was held that the word ‘‘concur- 
rent’’ means acting in conjunction, contributing to 
the same event or effect; and hence, as used in an in- 
surance policy permitting concurrent insurance, other 
insurance, covering the insured property and other 
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property, is within the term concurrent insurance, 
since it contributes to the same event or effect. Here 
the other policies procured by the insured covered 
not only the goods insured in the first company, but 
goods ‘‘held in trust or on commission.”’ 


The court said: 

“Defendant claims these policies are non- 
concurrent, because they do not specify the 
amount of insurance, separately, on the goods 
held in trust or on commission. It is conceded 
that if they specified the sum thereof applicable 
to the property covered by the policy in suit, they 
would be concurrent; but it is insisted that, as 
they are, an adjustment cannot be readily made. 
The provision as to contribution ealls for such 
adjustment, and the fact that it may not so easily 
be made as if the policies each covered only the 
same property is no reason for holding them non- 
concurrent.”’ 


The court will notice that the brief of the plaintiff 
in error in the case on trial relies upon difficulty of 
adjusting as one of the grounds for claiming this in- 
surance non-concurrent, but the point seems to be 
sufficiently answered by the Iowa court in the lan- 
guage above quoted. 


The only case that has been found that intimates 


that sharing proportionately in the loss is the test of 
whether insurance is concurrent is New Jersey Rub- 


ber Co. vs. Commercial Union Ins. Co., 64 N. J. L., 
580; 46 Atl., 777, but an examination of that case 
will show that it has no such meaning as is claimed 
for it by plaintiff in error. The court was there de- 
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ciding the case before it, which was upon policies coy- 
ering different items, some in one policy, and other 
policies covering all, and the expression relating to 
the sharing proportionately must not be understood 
as an attempt to lay down a general definition. But, 
even if it were otherwise, we contend that where 
courts differ in the definition of what is concurrent in- 
surance, the expression is, at best, ambiguous. 


2. PRACTICAL CONSTRUCTION GIVEN BY THE 
PARTIES. 

In ascertaining the meaning of the word concur- 
rent it is proper to consider the practical interpreta- 
tion of the word by the parties themselves before they 
came into court. As already seen, this was done in 
the cases wherein the courts have had occasion to 
define the word. 


The Supreme Court in Chicago vs. Sheldon, 9 
Wall., page 54, giving its interpretation of a written 
contract, added: 

‘‘What adds great weight to this view is, it 
accords with the practical construction given to 
the contract by both parties.”’ 


An application of this is seen in Lowrey vs. Ha- 
wari, 206 U. 8., 222; 27 8. C. R., 627, in which many 
cases illustrating the principle are cited. The court 
quotes from Brooklyn Life Insurance Co. vs. Dutcher, 
95 U.S., 269, as follows: 
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‘“There is no surer way to find out what par- 
ties meant than to see what they have done.”’ 


And the opinion then continues: 

‘‘So obvious and potent a principle hardly 
needs the repetition it has received. And equally 
obvious and potent is a resort to the circum- 
stances and conditions which preceded a contract. 
Necessarily in such circumstances and conditions 
will be found the inducement to the contract and 
a test of its purpose. The conventions of parties 
may change such circumstances and conditions, 
or continue them, but it cannot be separated from 
them. And this makes the value of contempora- 
neous construction. It is valuable to explain a 
statute where disinterested judgment is alone in- 
voked and exercised. It is of greater value to 
explain a contract where self-interest is quick to 
discern the extent of rights or obligations, and 
never yield more than the written or spoken word 
requires.”’ 

In further illustration, we call attention to the 
opinion of Judge Caldwell in the Circuit Court of Ap- 
peals, Fourth Circuit, in Chicago Htc. R. Co. vs 
Northern Pacific Railway Co., 101 Fed., 795, wherein 
he quotes an expression that he says has come to be a 
maxim in the puvematoialion of contracts: 


‘* “Tell me,’ says Lord Chancellor Sudgen, 
‘what you have done under a deed, and I pall tell 
you what that deed means.’ ’’ 


A ease that may be cited in this connection is leed 
us. Insurance Co., 95 U.S., 23, arising on a policy of 
marine insurance containing the expression, ‘‘the risk 
to be suspended while vessel is at Baker’s Island 
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loading,’’ and wherein it was decided that ‘‘loading”’ 
under the circumstances ought not to be held to mean 
simply the period when the cargo was being taken 
aboard, but the risk was suspended while at Baker’s 
Tsland for the purpose of loading, whether actually 
engaged in the process of loading or not. And the 
eourt considered, in arriving at this conclusion, the 
surrounding circumstances of the contract, and re- 
fused to be bound by a strictly literal meaning of the 
words used. 


In the following recent cases the court examines 
the surrounding circumstances to aid in the interpre- 
tation of the words of the contract. 

Guaranty Trust Co. vs. Koehler, 195 Fed., 669. 

Cook vs. Foley, 152 Fed., 49. 

Columbus Etc. R. Co. vs. Penn. Co., 148 Fed., 
757, 

Cleveland Cliffs Iron Co. vs Hast Itasea M. 
Co., 146 Fed., 232. 


Now, when this insurance was contracted for the 
insured required: 

(a) Insurance upon its supplies that were about 
to be sent to the cannery on Nushagak River, Alaska. 
For this a marine policy of $30,000 in St. Paul Fire 
& Marine Iusurance Company was procured, which 
by its terms covered on these supplies for a period of 
sixty days after arrival at the cannery. (The time 
limit had expired before the fire, and this policv was 
not in foree at the time.) 


(b) Insurance during the packing season against 
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risk by fire upon the constantly dwindling supplies 
and the constantly increasing packed salmon; for, as 
the salmon pack grew, the supplies were used up, be- 
ing consumed or used in packing. For this, partial 
insurance was taken out in the fire insurance policies 
aggregating $27,500, which by their terms covered 
both on supplies and salmon. 


(ec) As the salmon pack at the cannery increased 
and became more and more valuable, and finally while 
being loaded on ship, and while being transported to 
destination, a large amount of insurance on the sal- 
mon in cans was required. This was procured by 
marine policies that covered salmon only, for a period 
of time while on shore before loading, and also while 
loading, and while on the vessel. By the terms of 
these policies the fire risk on shore was covered for 
a time prior to loading. 

The fire occurred while the policies of class (b) 
and class (c) were in force, and it was to protect 
against just such a contingency that the imsurance 
was procured. As a matter of fact, the value of the 
supplies still on hand at the time of the fire was near- 
ly $27,500, so that on the trial the insured waived 
the right to recover on these fire policies for the sal- 
mon loss, and the verdict was for the value of the 
supplies only. The fire policies provided the sole in- 
surance on the supplies at the time of the fire, the 
marine policies covering salmon only. 


Now, we do not claim that the construction put 
upon these policies by the insured alone is enough to 
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satisfy the rule of practical construction, although we 
do claim that the fact may be considered that in no 
other way than upon the plan used in placing the in- 
surance could the insured, by contracts with under- 
writers made in advance of the season, be properly 
protected from day to day during the season. 


But such being the practical requirements of the 
insured, known to the insurer by previous dealings, 
it may be presumed that the insurer issued its policies 
well knowing that the combination marine and fire 
policies were to be taken out under the permission 
for other concurrent insurance; and certainly, when 
we find that the general agents and managers put this 
construction upon their fire policies in the corre- 
spondence covering a period of weeks, after the fire, 
and that they use the word concurrent in the sense 
that it was used and acted upon by the insured, the 
rule of practical construction has an important bear- 
ing. 


3. THE EXPRESSION BEING AMBIGUOUS, OR UNCER- 
TAIN, IS TO BE RESOLVED IN FAVOR OF THE 
INSURED. 

A case very much in point is Mutual Reserve Life 
Insurance Company of New York vs. Dobler, 137 
Fed., 550, decided in 1905 bv the Court of Appeals 
for this circuit. The case was that of a life insur- 
ance company that was resisting payment upon a pol- 


43 


icy of life insurance. This case shows how a word in 
common use may be given one value by the insurer 
and another by the insured. We quote from the 
opinion: 

‘‘Tn the written application it appeared that 
to the question, ‘Have you now any insurance on 
your life?’ the insured answered, giving the name 
and amount of a policy which he carried in the 
Washington Life. To the further question, 
‘Have you any other insurance?’ he answered 
‘None.’ The application, it is true, brought no- 
tice to the insured that the agent of the company 
was to be his agent as to all statements and an- 
swers in the application, and the insured therein 
warranted that he had not made answers other 
than those which were written, and that he had 
not given to the agent information or statements 
contradictory of or inconsistent therewith. The 
proof was that at that time he held two accident 
insurance policies which he did not mention in 
the written application. It seems to us reason- 
ably clear that the first of these questions does 
not call for a disclosure of any insurance except 
that which is known as life insurance. In the 
ordinary understanding and usage there is a well 
defined distinction between life insurance and 
accident insurance. * * * * * * 

‘But it is not necessary to rest the decision 
of this branch of the case upon the recognized 
distinction between life and accident insurance. 
In any view of the case, we think that the most 
that can be claimed in behalf of the plaintiff in 
error for the questions so propounded to the ap- 
plicant was that they were so worded as to leave 
it uncertain whether they called for a disclosure 
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of the accident insurance which he carried at 
that time. If the insurance company in its 
printed application employed ambiguous terms 
or words of doubtful import, it cannot complain 
if they were construed as they were by the appli- 
cant, or if the agent so advised him as to their 
meaning.’’ BS Se BS Ge Be 

“In Continental Infe Ins. Co. vs. Chamber- 
lain, 182 U. 8., 304-311; 10 Sup. Ct., 87, 89; 33a. 
Ed., 341, the court said: ‘The purport of the 
word ‘‘insured”’ in the question, ‘‘Has the said 
party any other insurance on his life?”’ is not so 
absolutely certain as, in an action upon the pol- 
icy, to preclude proof as to what kind of life in- 
surance the contracting parties had in mind 
when that question was answered. Such proof 
does not necessarily contradict the written con- 
tract.’ In Thompson vs. Phoenix Ins. Co., 186 
U.S., 287; 10 Supt. Ct., 1019; 34 L. Ed., 408, the 
court said: ‘Ifa policy is so drawn as to require 
interpretation and to be fairly susceptible of two 
different constructions, the one will be adopted 
that is most favorable to the insured. This rule, 
recognized in all the authorities, is a just one, 
because those instruments are drawn by the com- 
pany,’ citing First National Bank vs. Hartford 
F. Ins. Co., 95 U.S., 673; 24 L. Ed., 563. In Me- 
Master vs. N. Y. Life Ins. Co., 183 U. S., 2oemz 
Sup. Ct., 10; 46 Li. Ed., 64, the court said: ‘The 
rule is that if policies of insurance contain in- 
consistent provisions, or are so framed as to be 
fairly open to construction, that view should be 
adopted, if possible, which will sustain rather 
than forfeit the contract.’ ’’ * * * * 


In the case Phoenix Insurance Company vs. Wil- 
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cox & Gibbs Guano Company, 65 Fed., 728, in the 
Court of Appeals, Fourth Circuit, an insurer used 
in the policy the expression, ‘‘subject to co-insurance 
clause,’’ which was claimed by the company was a re- 
strictive condition. There was no evidence of usage, 
and the court decided that it devolves upon the in- 
surer to express the restriction in language which 
conveys the meaning intended. 

‘“The party who accepts the policy should be 
informed by it what is the contract for which 
he pays the premium and upon which he relies 
for indemnity.’’ 


In New York & P. R. S. S. Co. vs. Ltna Insur- 
ance Co., 192 Fed., 214, the court said: 
‘‘No word of such an instrument should be 
disregarded, no ambiguity should be resolved in 
favor of the company.’’ 


In Wallace vs. German-American Ins. Co., 41 
Fed., 742, the syllabus says: 

‘“Where the words emploved by an insurance 
company, of themselves, or in connection with 
other language therein, or in reference to the 
subject matter to which they relate, are suscepti- 
ble of interpretation given them by the assured, 
although in fact intended otherwise by the in- 
surer, the policy will be construed in favor of the 
assured.’’ 


There, two clauses of the fire insurance policy 
might be construed together to authorize either party 
to demand arbitration, but not to absolutely require 
either party to do so, and this construction being most 
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favorable to the protection of the rights of the in- 
sured, it was the construction adopted by the court. 


May on Insurance, Volume J, in sections 174 and 
175, expresses the rule. In section 175 in this lan- 
guage: 

‘See. 175. Language taken most strongly 
against those for whose benefit tt is —No rule, in 
the interpretation of a policy, is more fully es- 
tablished, or more imperative and controlling, 
than that which declares that, in all cases, it must 
be liberally construed in favor of the insured, 
so as not to defeat without a plain necessity his 
claim to the indemnity, which, in making the in- 
surance, it was his object to secure. When the 
words are, without violence, susceptible of two 
interpretations, that which will sustain his claim 
and eover the loss must, in preference, be 
adopted.’’ * * * * 


Snyder vs. Dwelling House Ins. Co., 59 N. J. Law, 
509; 59 Am. St. Rep., 625; 37 Atl., 1022, was a case 
of construction of the kerosene clause of a fire insur- 
ance policy. A rather unusual construction was 
adopted to protect the insured and to not have the in- 
surance forfeited for using kerosene on the premises 
for other purposes than in lights. The court used this 
language: 

‘If the insurer intended to prohibit the use 
of kerosene for any other puprose than for lights, 
it would have been easy to so express the proht- 
bition in its policies. Policies of insurance 
against fire are taken out by all clasess of per- 
sons, educated and unedueated, and no rule of 
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law is more salutary than that conditions in these 
instruments, expressed in terms ambiguous and 
capable of misleading, shall not be allowed to 
avoid the contract. The members of the sentence 
within the brackets, to say the least, is confusing 
and ambiguous when taken in connection with 
the words which precede it, and should not be 
allowed to make void this policy under the cir- 
cumstances of this case.”’ 


Another case that throws some light upon the 
controversy here is Palatine Insurance Co. vs. Ewing, 
92 Fed., 113. Here the policy contained a provision 
to the effect that ‘‘unless otherwise provided by an 
agreement endorsed hereon, or added thereto,’’ the 
policy should be void if the insured had, or should 
thereafter procure any other contract of insurance 
on the property. At the time the policy was issued 
an additional paper or ‘‘rider’”’ (the written portion 
of the policy), was attached, containing the clause as 
follows: 

‘“Total insurance permitted is hereby limited 
to three-fourths of the actual cash value of the 
property hereby covered, and to be concurrent 
herewith.’’ 

No other permit was endorsed on the policy, 
though there was at the time other insurance on the 
property, as the company knew. The court held the 
other insurance valid, and said: 

‘*It is not necessary to hold that the consent 
intended by the clause in the policy proper was a 
permission to be thereafter given. It might be 
a consent given contemporaneously with the is- 
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suance of the policy itself. Indeed, it is not un- 
usual in such instruments to employ language 
which, although it might upon one, and perhaps 
the more common, interpretation in ordinary use, 
have reference to the future, yet, upon compari- 
son with other provisions therein, indicates that 
reference was had in the general form to the final 
insertion in the instrument of special provisions 
which might or might not be required to express 
the contract in the particular case. * * * * 
‘‘But, if this conclusion were not so clear as 
it seems to us to be, and were only a permissible 
one, there are several established rules of con- 
struction applicable to the subject which concur 
in inducing the same result. One of these rules 
is that forfeitures are not favored in law, and the 
courts will seek to find, if fairly possible, such a 
construction of the contracts of parties as will re- 
lieve them from the inequitable consequences 
arising therefrom. * * * Another rule which 
is especially, but not solely, applicable to insur- 
ance contracts is that, when the meaning of the 
instrument, taken as a whole, is doubtful, its 
several provisions should be construed favorably 
to the party to whom the undertaking is made, 
and most strongly against the party in whose in- 
terest the provisions are introduced. * * * 
Still another rule is that, where a special provis- 
ion is added to the formal contract, the special 
provision will be taken to dominate the formal 
3art upon the principle that it more surely ex- 
presses the final purpose of the parties. It rests 
upon the same presumption which is applied in 
giving preference to the written language in- 
serted in an instrument containing formal 
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printed language relating to the same subject, 

for the reason that the former indicates that the 

attention of the parties was more particularly 
called to the written parts.”’ 

This case cites numerous authorities supporting 

these several points, but it seems unnecessary to bur- 

den this brief with further cases to support the rule. 


If it is claimed that Harrison was broker and 
agent for the insured, we answer that the insurance 
agent in Mutual Reserve Infe Insurance Co. vs. Dob- 
ler, 137 Fed., 550, cited above, was also the agent of 
the insured, but the rule was applied nevertheless. 
And if Harrison used the words, ‘‘other concurrent 
insurance permitted,’’ as meaning something which 
the common use of the words would imply, it is not 
the part of the court to impose the penalty of a for- 
feiture upon the insured. The company accepted the 
premium (which it still keeps) and issued its policy, 
the language of which permits the insured to take out 
the other insurance. It is not necessary now to strain 
or restrict the words. Even if they have a double 
meaning, the object of the contract is the protection 
of the insured. 


4. THIS CONTRACT OF INSURANCE IS INDEPENDENT 
OF ALL OTHERS, AND THERE IS NO INDEMNITY. 


It is no valid objection to say that the insurance is 
not concurrent because the method of adjusting, as- 
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ecrtaining or apportioning the loss differs under the 
marine policies from the same under the fire policies. 
We do not concede that there is any substantial dif- 
ference, as claimed. In this case, at any rate, the 
fire insurance companies have no just ground to ob- 
ject on that score, for the amount of liability under 
the fire policies is fixed and certain by their terms. 
Each policy says that 
‘‘This company shall not be liable under this 
policy for a greater proportion of any loss on 
the described property, or for loss by or expense 
of removal from premises endangered by fire, 
than the amount hereby insured bears to the 
whole insurance, whether valid or not, or by solv- 
ent or insolvent insurers covering such property, 
and the extent of the application of the insurance 
under this policy or of the contribution to be 
made by this company in ease of loss may be pro- 
vided for by agreement or condition written 
hereon or attached or appended hereto.’’ (Page 
447.) 


There is no privity between the several fire in- 
surance companies and the insurers who issued the 
insurance in the Underwriters at Lloyds’ or the St. 
Paul Fire & Marine Insurance Company, and no 
right of contribution exists between these companies. 
It is true that the extent of the application of the in- 
suranec, or of the contribution to be made by the 
company, might have been provided for by special 
agreement, but there was no such agreement made or 
endorsed upon the policy. 


Under this provision, each of these fire insurance 
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companies is separately and individually liable, if at 
all, and is not concerned in the amount that may have 
been paid by any other insurer. The jury, therefore, 
eould not take into consideration the amount of in- 
surance that was paid to the insured by the Under- 
writers at Lloyds’, or by the St. Paul Fire & Marine 
Insurance Company under the marine policy, but in 
estimating the amount to be paid by any one of the 
fire insurance companies were governed by the rule 
stated in the policy itself. 


To state the proposition in another way, the ques- 
tion of what proportion of the loss would be shared 
by the insurers that issued the marine insurance can- 
not affect this insurer, for under its policy, which is 
a separate contract of insurance, the proportion of 
liability is absolutely fixed, and there is no indem- 
nity. 

Rochester German Ins. Co. vs. Schnuidt, 175 
Fed., 727. 

Fireman’s Fund Ins. Co. vs. Palatine Ins. Co., 
(Cal.), 88 Pae., 908. 

4 Cooley’s Briefs on Insurance, 3099-3108, also 
3862. 

Hanover Fire Ins. Co. vs. Brown, TT Md., 64; 
95 Atl, 989, and 27 Atl. 314. 

Good vs. Buckeye Etc. (Ohio), 2 N. E., 420. 

Page vs. Sun Insurance Office, T4 Fed., 203. 


In Rochester German Ins. Co. vs. Schmidt, 11 
Fed., 727, the court pointed out that under such a pol- 
icy the insured is under no obligation to take out other 
insurance, and might have elected to carry any part 
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of the insurance himself. This case seems to us to 
completely answer the contention of the plaintiff in 
error that insurance is not concurrent which will un- 
der some circumstances contribute in different pro- 
portions. 


Since no right of contribution exists, it is a mat- 
ter of no concern to the insurer under a New York 
standard form of policy, such as is here in question, 
that the insured takes out more insurance, unless, of 
course, there is a fraudulent over-insurance. In the 
latter case the insurer has a remedy for the fraud. 
If, on the other hand, there was a lability for indem- 
nity or contribution, it might be a matter of interest 
to the insurer to know the amount of other insurance 
beforehand, and he might find it advisable to stipu- 
late as to the amount of concurrent or co-existing in- 
surance, as is often done. 


The stipulation in the policy, ‘‘other concurrent 
insurance permitted,’’ imposes no burden on the in- 
surer. If there be other insurance, the amount of 
his liability is reduced, unless the total loss exceeds 
the total insurance, in which case, of course, the in- 
surer is liable for no more than the amount stated 
in his policy, anyway. But it is a highly important 
concession to the insured, for on large plants one in- 
surance company can rarely insure to the amount re- 
quired for protection. 

In Page vs. Sun Insurance Office (74 Fed., 203), 


in the Court of Appeals, Eighth Circuit, the policies 
of insurance covered on property situate in two sep- 
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arate blocks, and there were questions of apportion- 
ment of the loss, arising out of the fact that some of 
the policies covered on the entire property, and some 
on a part of the property, on which there was a par- 
tial loss. Judge Sanborn, in the opinion, quotes the 
clause from the policy, which is the same clause we 
have quoted above, and said: 

‘‘The question before us is not what contri- 
bution each company which insured this property 
ought in equity to make to the payment of this 
loss, in the absence of express contracts fixing 
their liabilities, and we are compelled to decline 
to follow counsel into the consideration of that 
and cognate questions. It is not our provinee to 
make contracts for the parties to this suit, or to 
modify those which they have themselves de- 
liberately made, because it appears to us that 
they might have made those that would have been 
more equitable or more advantageous. They 
have made a contract themselves which fixes the 
amount of the liability of the defendant for this 
loss. This action is founded on that contract, 
and it is the sole measure of the defendant’s lia- 
bility. The only question here is whether or not 
the plaintiffs in error may recover, under this 
policy, any greater proportion of the loss upon 
the property which it describes than that which 
the amount insured by it bears to the entire in- 
surance covering that property. The policy ex- 
pressly provides that they cannot, and that must 
close this discussion.”’ 


It is not necessary, in our view, to follow the argu- 
ment of counsel for the plaintiff in error upon the 
terms and provisions of the marine policies. 
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It has long been established that a binding slip 
or cover note is in itself a contract of insurance and 
that a direct action of law will lie upon it, as well 
as a suit in equity. 

Kerr vs. Umon Marine Ins. Co., 124 Fed., 837. 

That it is customary to issue cover notes, which 
bind the insurer, and imply that a policy in the usual 
form will follow, will be seen by reference to 

St. Paul Fire & Marine Ins. Co. vs. Balfour, 
168 Fed., 212. 


Until after the loss the marine policies were not 
issued, and the particular stipulations therein, like 
the F, P. A. clause, could have had no bearing upon 
the contract of insurance here sued upon. 


5. CONCLUSION. 

The argument made by the plaintiff in error in 
this case that the body of the policv expresses the 
contract, and that, unless the consent of the company 
is endorsed on the policy, the other insurance makes 
this policy void, is unavailing. In the first place, the 
consent to other insurance is endorsed on the policy, 
and in the second place, the very persons who by the 
terms of the policy are given this authority, namely, 
Edward Brown & Sons, general agents, are the per- 
sons who issued the policy with the written consent to 
‘other concurrent insurance.’’ 


5d 


The written portion of the policy prevails over 
the printed portion. 
St. Paul F. & M. I. Co. vs. Balfour, 168 Fed., 
215. 


' ‘The eases, United Fireman’s Fund Ins. Co. vs. 
Thomas, 82 Fed., 406, and Allen vs. German-Ameri- 
can Ins. Co., 25 N. E.., 309, seem to have no applica- 
tion. These cases turn on the authority of a minor 
agent to bind the insurance company. But in this 
ease the insurance company endorses the consent to 
other concurrent insurance upon the policy by its 
general agents, the very persons who have authority 
to vary the written portions of the policy and to ad- 
just the losses. As we have already said, we are 
not relying upon a waiver by the company, or by a 
local agent of the company. If we found it necessary 
to do so we might claim that the action of Edward 
Brown & Sons, general agents, operated as an estop- 
pel and a waiver. 


The case Northern Assurance Co. vs. Grand View 
Building Assn., 183 U.S., 308, cited and relied upon 
by the plaintiff in error as authority for the claim 
that an insurance company cannot waive the condi- 
tions of its policy, by no means goes to that extent, 
and the general agents of such a company undoubt- 
edly should be held to have that authority. 
policy. 

The brief of the plaintiff in error lays great stress 
upon the fact that the Lloyds’ policy issued by The 
Thames & Mersey Marine Insurance Company, Ltd., 
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a long time after the fire, would not insure against 
partial loss of salmon by fire at the cannery, a point 
which we by no means concede. But if it be true, and 
the claim also be true that the fire insurance com- 
panies’ policies covered both for partial and for total 
loss on salmon, this difference cannot affect the plain- 
tiff in error. 

The fact is that this plaintiff in error has not been 
called upon to pay any loss whatever upon the salmon 
insured in the marine policies, the insured, on the 
. trial, having waived its right in that respect. It paid 
for its part of loss on supplies, and on the supplies 
there was no insurance excepting that of the several 
fire insurance companies using the standard form of 
policy. 

We fail to perceive any merit in the contention of 
the plaintiff in error that the methods of adjustment 
on the salmon loss might under some conceivable cir- 
cumstances have been different under the marine pol- 
icies from the methods of adjustment under the fire 
policies. The question is not whether partial loss 
would be borne proportionately under the two classes 
of policies, for nowhere does the policy of plaintitf 
in error stipulate that all policies on the property 
must share the loss proportionately. What any other 
insurance company is liable for, or is willing or un- 
willing to pay, cannot affect the plaintiff in error, 
which with all of the numerous conditions written in 
its policy has certainly not imposed any such restric- 
tion. It cannot be important, under this contract, 


57 


whether the St. Paul cover note is for excess insur- 
ance, or whether it or the Lloyds’ Underwriters could 
or could not have evaded payment for loss on the sal- 
mon, because the only interest the plaintiff in error 
has in such other insurance, (whether valid or not,) 
is to ascertain the total amount of insurance, upon 
which is based the calculation of the proportion of 
liability of the plaintiff in error by the terms of its 
policy. 

It comes with bad grace from an insurance com- 
pany that has received and still retains the premium 
paid for this insurance, and has never tendered it 
back, to make the unconscionable defense here pre- 
sented. 

Respectfully submitted, 
CareEY & KERR, 
Attorneys for Defendant in Error. 


